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What are the potential consequences of reconciling with a spouse to whom you are currently 

separated but not yet divorced? 

 

Section 8 of the Divorce Act makes clear that a period during which spouses have lived separate 

and apart shall not be considered interrupted or terminated simply by reason that the spouses 

have resumed cohabitation during a period of, or periods totaling, not more than ninety days with 

reconciliation as its primary purpose. Therefore, if spouses separate, and then subsequently 

decide that they would like to resume cohabitation with the primary purpose of reconciliation in 

mind, but the relationship ultimately fails a second time, nothing legally turns on this reunion, so 

long as the parties did not cohabit for longer than ninety days. If, however, the parties cohabited 

together for more than ninety days with the purpose of attempting to get back together, but then 

their relationship ultimately fails a second time, a slew of legal consequences could flow from 

this reunion. The case of Atkinson v. Atkinson is but one example of what could transpire legally. 

 

In Atkinson, the parties were married for a total of 20 years before they finally decided to 

separate in January 2008. The parties, however, separated on a previous occasion in 2003 for 18 

months. They entered into a Separation Agreement at this time, which allowed the wife to keep 

the Matrimonial Home and pay to the Husband $55,000. The husband used the $55,000 to put a 

down payment on a new home (and to buy a car), which later became the matrimonial home 

when the parties decided to finally separate after attempting to reconcile for approximately three 

years. 

 

The parties attended court to settle their affairs the second time they separated. The husband in 

his pleadings asked that the court grant him an unequal division of net family property because 

his $55,000 share of the previous property division was now being divided again. The court 

refused to grant the husband’s request, concluding that when the parties reconciled (for more 

than 90 days) without entering into any further domestic contract (such as a prenuptial 

agreement), the husband “took on [the wife’s] debts and property, and she took on his, as part of 

family property”. It was essentially like the parties were starting a relationship from scratch. 

The lesson – if you intend on reconciling with a spouse that you are separated from for longer 

than 90 days, it is important to speak with a lawyer about the possible negative consequences 

that can ensue from the reunification if parties do not protect themselves through an Agreement 

such as a pre-nup. 

 

 


