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Family disputes, and the court process, have changed in recent decades. The Ontario government 

review of the family court system, which review came out in 2017, by Madam Justice Bonkalo, 

found that more than 57% of Ontario litigants in the family court system in 2014 -15 were self- 

represented ,according to government statistics. This is different than in previous decades. 

 

Traditionally, in the court system, most people were represented by lawyers. The lawyers, rather 

than resolving cases by trial, may have suggested mediation, as this would allow for potential 

resolution rather than ongoing litigation. The lawyers would agree on a mediator, which would 

usually be a senior family law lawyer. The lawyers would arrange a full day session with the 

senior family law lawyer acting as mediator. The mediator would encourage the lawyers and the 

parties to make compromises, according to legal principles as to what would occur in court. The 

lawyers would advise their clients about the effect of the resolution. The Separation Agreement 

would be drafted during the one-day session. The Separation Agreement would be signed by the 

clients, with the lawyers for the clients providing them with independent legal advice as to the 

effect of the document. 

 

What has changed is that people who go to court are now quite often self-represented. There is 

no lawyer to tell them about mediation. However, people are becoming better informed, and now 

understand that mediation is an alternative to court which may result in resolution of the issues. 

Thus, they want to speak with a mediator, first, rather than going to a lawyer. 

 

If the mediator they choose is a comprehensive mediator, skilled and knowledgeable about 

family law, this can be of great assistance to the parties. Many experienced and skilled family 

law lawyers are making themselves available as a comprehensive mediators.  

 

The mediator would first screen the parties individually, making sure that there are no power 

imbalances that would mean that this is not an appropriate case for mediation. However once 

screened, the parties can then engage in the mediation process with the mediator. 

 

The mediation process that I use would usually involve three meetings, each for about one or two 

hours. The first meeting is one about process and issues, and about disclosure. This means 

exchanging information. The second meeting is about looking at the effects of the disclosure, 

including the various issues which could include: child issues of support and custody; spousal 

support; equalization and division of property; incidentals such as life insurance or benefits, and 

if the parties are married, divorce. I explain what a court may do with those facts, but the are told 

that they are free to choose what they conclude, I will not tell either what they “should do”, as 

this would be advising, but I tell each what they “could do.” 

 

Assuming that the parties have come to some understanding as to how they could resolve their 

issues, I create a  draft Separation Agreement. This is made available to the parties. They are 

informed verbally and in writing, that obtaining independent legal advice would ensure that they 



understand the draft Separation Agreement and its effect. They are encouraged to consider all of 

their options, that is, whether to execute the draft agreement or not, whether to get independent 

legal advice, or whether to continue negotiating. They are also told that if they both sign the 

document with a witness, which witness can be a lawyer or someone other than a lawyer, they 

have a Separation Agreement, as defined in the Family Law Act. 

 

If people wish to be self represented through mediation, then the mediation process involves only 

one professional. The cost savings to the parties, that is, both of them, is very substantial, 

compared to the older process of a mediation session, having a mediator, and two lawyers. 

 

Mediation, in all of its forms, including when people wish to participate as self-represented, 

should be made available to them. 

 

  

 

Author: Mr. Haig DeRusha, Certified Family Law Specialist, provides mediation services at 

DeRusha Law, through its Family Mediation Works division (www.familymediationworks.ca), 

which has four mediator/lawyers available to do comprehensive mediation in Peel and Greater 

Toronto Regions. 
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