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ABSTRACT: 

 
This paper looks at the various systems that have been used in Canada to compensate wrongly 

convicted.  These range from an application of the Federal/Provincial Guidelines for 

Compensation which Canada prepared to coincide with it being a signatory to the International 

Covenant confirming that it will compensate wrongly convicted; to ad hoc Orders in Council 

made by the provinces to deal with a specific case; to the historical and complicated process of 

pursuing damages through a civil action. 

 

There is a comparison to the compensation approaches used in the United States and the 

approaches used in the United Kingdom.  It is argued in the conclusion that Canada should 

make a number of changes to improve the opportunities for compensation for the wrongfully 

convicted and how we should be following in the footsteps towards justice which have been put 

into effect in the United Kingdom. 
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1. INTRODUCTION 
 

In 2001 the Supreme Court of Canada stated: 
 

AThe recent and continuing disclosures of wrongful convictions for murder in 

Canada, the United States and the United Kingdom provide tragic testimony to 

the fallibility of the legal system, despite its elaborate safeguards for the 

protection of the innocent.@1 
 
 
Canada=s highest court has recognized that wrongful convictions will occur.  Thus the question 

arises as to what we will do in Canada to right the wrong when a person is wrongfully convicted. 

  

This paper reviews Canada=s commitment to provide compensation to the wrongfully convicted 

based on Canada being a signatory to the United Nations Covenant to compensate wrongfully 

convicted persons.  The Federal/Provincial Guidelines for Compensation for the Wrongfully 

Convicted (AF/P Guidelines@), which was prepared by the Federal and Provincial Governments to 

conform with the International Covenant will be reviewed.  It will be shown that the F/P 

                                                           
1
 United States of America v. Burns [2001] 1 S.C.R. 283, [2001] S.C.J. No. 8, at para. 99, per 

curriam, McLachlin C.J. and L=Heureux-Dubé, Gonthier, Iacobucci, Major, Bastarache, Binnie, Arbour and LeBel 
JJ.  This is a decision concerning the United States of America attempting to extradite two Canadian citizens to 
Washington State to deal with murder charges.  Washington had a death penalty.  The Minister of Justice of Canada 
had agreed that these persons could be extradited without an no agreement between the Minister of Justice of Canada 
and Washington that the death penalty would not be imposed.  The Supreme Court of Canada found that this was not 
one of those unique situations where the Minister could allow the extradition to take place without an assurance that 
Washington would not execute them.  The reasons given for the abhorrence to the death penalty in Canada is because 
there are so many examples of wrongful conviction.  When a person is wrongfully incarcerated, and found to be not 
guilty, they can be released and compensated -- but not possible if the wrongly convicted has been executed. 
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Guidelines do not follow the principles set out in the Covenant but instead reduce the number of  

persons who would qualify for compensation and reduces the compensation which may be 

awarded.   

 

This paper will look at the alternative approaches, which are ad hoc special Bills passed by a 

Provincial Government.  These Bills are the result of public pressure to compensate a specific 

wrongfully convicted person.  An Inquiry is the method used.  Often the Inquiry first looks at the 

reason that the person was wrongfully convicted and follows up with compensation. 

 

Richard Norris, in Ontario, did not have an Inquiry or an Order in Council.  He was compensated 

pursuant to the F/P Guidelines and an agreement was reached between him and the Ontario 

Government. 

 

The third process is for a civil action to be commenced alleging that damages should be paid as a 

result of a tort inflicted on the wrongfully convicted.  These are fault-based claims; few have 

been successful. 

 

Since the United States is Canada=s closest neighbour, and there are often extradition hearings 

involving the movement of criminally charged from Canada to the United States, there will be a 

review of compensation practices in the United States.  There are few cases because of the 

attention to the concerns about executing wrongly convicted persons.  There is a reluctance to 

make generous payments and they are a long time in coming.  Recent awards to two persons in 

Florida will be reviewed.   
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The compensation approaches in the United Kingdom (AUK@) is reviewed.  The UK has a more 

sophisticated and efficient system whereby the Home Secretary receives applications for 

compensation.  Also the civil system has developed beyond that which is found in Canada or the  

 

United States in that there has been specific guidelines set out by the Court of Appeal as to what 

amounts of compensation should be paid in various scenarios. 

 

In the conclusion there are some specific suggestions as to what steps Canada should be taking to 

improve our system for providing justice and fair compensation to the wrongfully convicted. 

 

2. CANADA SIGNS THE UNITED NATION COVENANT TO COMPENSATE 

WRONGLY CONVICTED BBBB CREATES GUIDELINES WHICH ARE USED 

IN THE FIRST CASE IN CANADA BBBB RICHARD NORRIS (ONTARIO) 
 
 
May 19, 1976, was when Canada ratified the International Covenant on Civil and Political Rights 

which was adopted by the General Assembly of the United Nations on December 16, 1966.  Article 

14 (6) of the Optional Protocol to the Covenant reads as follows: 

 
AWhen a person has by a final decision been convicted of a criminal offence and 

when subsequently his conviction has been reversed or he has been pardoned on the 

ground that a new or newly discovered fact shows conclusively that there has been a 

miscarriage of justice, the person who has suffered punishment as a result of such 

conviction shall be compensated according to law, unless it is proved that the non-

disclosure of the unknown fact in time is wholly or partly attributable to him.@ 
 
 
In March, 1988, the Provincial Justice Ministers and the Federal Justice Minister met and on the 

agenda was the above Covenant.  An agreement was reached whereby the parties prepared a set of  
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guidelines entitled Federal/Provincial Guidelines on Compensation for Wrongly Convicted and 

Imprisoned Persons (AF/P Guidelines@).2 

 

                                                           
2
 See Appendix 1 for reproduction of the Federal/Provincial Guidelines on Compensation for 

Wrongfully Convicted and Imprisoned Persons. 

Comparison of the Covenant to the F/P Guidelines 

The F/P Guidelines were not the result of collaboration or work with the public or non-government 

agency which are interested in the compensation for wrongfully convicted.  If it were it would not be 

the restrictive and limiting document that it is. 
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A comparison of the Covenant and the F/P Guidelines3 is set out in the following chart: 

 
Topic 

 
Covenant 

 
F/P Guidelines 

 
1.  When Qualify 

 
- final decision of a criminal offence 
which has been reversed or a pardon on 
the ground of a new fact which shows 
conclusively there has been a 
miscarriage of justice 

 
- wrongful conviction must have 
resulted in imprisonment with all or 
part being served 
- as a condition precedent must be a 
free pardon granted under Criminal 

Code or a verdict of acquittal by an 
Appellate Court pursuant to a 
referral made by the Minister of 
Justice; or an individual has been 
granted an extension to file their 
appeal and a verdict of acquittal has 
been entered and a Provincial 
Attorney General has conducted an 
investigation which has determined 
that the individual did not commit 
the offence 
- if a pardon is granted a statement 
on the face of the pardon must be set 
out that the individual did not 
commit the offence; or 
- if a reference by the Minister of 
Justice a statement by the Appellate 
Court that the person did not 
commit the offence; or 
- investigation is completed which is 
determined that the individual did 
not commit the offence 

 
2.  To whom 

compensation is 
available 

 
- to the person who has suffered 
punishment 

 
- compensation only available to the 
actual person who has been wrongly 
convicted and imprisoned 

 

                                                           
3 Archibald H. Kaiser, in his paper described below details the history of the F/P Guidelines.  The 

wording of the F/P Guidelines is discussed.  Kaiser also reviews the various situations in which a person could be 
compensated, and urges the creation of an Imprisonment Compensation Board, whose primary focus could be with 
those who have been imprisoned but could be expanded to compensate a wider range of claimants. 
 
Archibald H. Kaiser, AWrongful Conviction and Imprisonment: Towards an End to the Compensatory Obstacle 
Course,@ (1989) 9 Windsor Y.B. Access to Justice 96-153. 
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3.  Amount of 

compensation 

 
- to be compensated according to law 

 
- sets out headings that for non-
pecuniary loss there is a maximum 
of $100,000 
- pecuniary losses which include 
earnings, future earning abilities and 
loss of property 

 
4.  Disqualification 

for compensation 

 
- if the non disclosure of the unknown 
fact in time is wholly or partly 
attributable to him  

 
- inquiring body must take into 
account blameworthy conduct or 
other acts on the part of the 
applicant which contribute to the 
wrongful conviction; and due 
diligence of the applicant in 
pursuing remedies 

 
5.  Costs 

 
- no comment is made 

 
- reasonable costs in obtaining a 
pardon or verdict of acquittal should 
be included in the award 

 

The most significant difference between the Covenant and the F/P Guidelines is in the area of 

qualification.  The Covenant speaks of the conviction being Areversed@ or a newly discovered fact 

demonstrating a Amiscarriage of justice.@  The F/P Guidelines state that the only persons who should 

be receiving compensation are those Awho did not commit the crime for which they were convicted.@  

The F/P Guidelines state that when the Provincial Attorney General sets up the investigation that 

there must be a conclusion Athat the individual did not commit the offence.@ 

 

In conclusion, a comparison of the Covenant and F/P Guidelines shows that the Covenant requires a 

 Areversal@ of a conviction and a finding of a Amiscarriage of justice.@  However, the F/P Guidelines 

require proof that the person did not commit the crime.  Thus the F/P Guidelines restrict  

the general intent set out within the Covenant.  This may explain why the F/P Guidelines have been 

used in Ontario in only one case, that of Richard Norris. 
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First Compensation in Ontario Under F/P Guidelines BBBB The Norris Case 

Richard Kevin Norris, of the Town of Fergus, Ontario, was charged on April 4, 1979, of breaking 

into a dwelling house and committing an indictable offence of indecently assaulting a woman, 

contrary to Section 306 of the Criminal Code of Canada.4  Norris pled not guilty but was convicted 

by the Honourable Judge E.G. McNeely, on February 5, 1980.  The Crown sought penitentiary time.  

On February 21, 1980, Norris was imprisoned with a sentence of 23 months.  Norris served nine 

months of his sentence before receiving parole. 

 

The facts in the Norris case were that an adult woman was asleep in her bedroom, just past midnight 

on April 4, 1979, when she was awakened by a lone intruder in her bedroom.  She was indecently 

sexually assaulted.  The intruder placed a pillow over her face holding it there for such a duration 

that the victim thought that she would die.  When the intruder left the complainant called the Fergus 

Police.  She gave statements as to her observations and the fact that the assailant looked like a person 

she knew as Richard Norris, an acquaintance in Fergus. 

 

The Fergus Police came to Norris= house, which was only a few doors away from the victim=s, in the 

early hours of the morning of the assault, before Norris was awake.  The police had a search warrant 

and searched his house.  Norris was in bed with his wife at the time that the police entered.  Norris 

explained that he had been home all evening with his wife and three-year old daughter.  In spite of 

his wife confirming his alibi Norris was arrested. 

 

                                                           
4 The author, H. DeRusha, was counsel for Richard Norris in his claim for compensation from the 

Federal and Provincial Government.  H. DeRusha was not counsel at the criminal proceedings.  Some of the 
statements as to facts are the result of conversations with, and information provided by, Richard Norris. 
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It was the victim=s position that she was able to identify Norris as the intruder by his general 

appearance.  A semen sample had been left by the intruder and this was used for blood typing tests.  

It was found that the sample was that of a Anon secreter,@ meaning that the blood type could not be 

obtained from the semen.  Norris was tested after his arrest and it was found that he too was a non  

secreter, which was in the range of less than six percent of the general population.  Norris was 

convicted. 

 

Although Norris knew that the conviction was wrongful he did not appeal.  This was based on the 

advice of his father who was a correctional officer in the Ontario prison system.  Norris had received 

a much lighter sentence than had been sought by the Crown.  If he had appealed his father=s concern 

was that Norris= appeal could be dismissed but the Crown could convince the Court of Appeal of 

Ontario to increase the sentence to that which was originally requested of five years.  Thus no appeal 

was ever launched and Norris, who had only a very minor previous criminal record, was now saddled 

with a criminal record, a sentence to be served firstly in prison and the balance in the community on 

parole.  He had to leave his previous community of Fergus.  Norris established his family in 

Brampton and began working at the hospital in the maintenance department. 

 

On April 29, 1989, to Norris= surprise, he was visited by a former acquaintance from Fergus who was 

about his age and had worked at the same place where Norris had worked when he was arrested.  

James Anderson buzzed Norris in his apartment and came up to have a talk.  At that time Anderson 

revealed that he had just been released from serving a period of incarceration for a sexual assault on 

his former wife.  Anderson had went to an alcohol treatment program and there was informed that he 

should make amends to those that he had wronged in his life.  Thus he came to Norris and gave the 
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confession that it was he who had committed the assault on the woman.  When Anderson did not go 

to the police as he had promised Norris he would, Norris contacted the police.  Anderson was 

arrested and gave a confession.  As part of the disclosure process against Anderson it was revealed 

that when the complainant had reported the incident she had not only said that the attacker looked 

like Norris but had said that it looked like Norris or Anderson (both Anderson and Norris looked 

quite similar and were of the same age and lived only a few doors apart).  The police had first gone 

to Anderson on the night of the assault but Anderson provided an alibi which they accepted.  They 

moved on to Norris= house and arrested him.  At no time during the proceedings against Norris had it 

been revealed to Norris= counsel or the court that the victim had stated that the attacker looked like 

Norris or Anderson. 

 

Anderson pled guilty and was sentenced by Superior Court Justice Webber on April 29, 1991, to 

fifteen months incarceration (in addition to the two days of pretrial custody) plus 12 months of 

probation.5  Now the Crown=s office had two people convicted of an offence which was committed 

by only one person.  The Attorney General of Ontario appointed Howard Morton, senior Crown 

Counsel with the Attorney General, to complete an investigation pursuant to Section 5(b) of the F/P 

Guidelines.  Mr. Morton recommended to counsel for Norris that as part of the application for 

compensation under the F/P Guidelines that Norris should apply for a free pardon6 so that he could 

qualify for compensation pursuant to paragraph 5(a) of the F/P Guidelines.  However the Minister of 

Justice (Canada) rejected this approach and took the position that applications for mercy are viewed 

                                                           
5 Anderson v. R., unreported, Ontario Court (General Division), court file number 689/90, before the 

Honourable Mr. Justice Webber on April 29, 1991, at Guelph, Ontario. 

6 S. 690 Criminal Code, R.S.C. 1985, chapter C.-46. 
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as a remedy of last resort and instead should proceed through the Appeal Court.  Norris filed an 

appeal with the Court of Appeal of Ontario, seeking leave to appeal late as it was over 11 years 

beyond the appeal period for filing the Notice of Appeal.  The appeal was granted on November 29, 

1991, at which time Justices Brooke, Finlayson and Doherty, set aside the conviction and entered an 

acquittal.  Although Norris was in attendance in the appellate court no comments were made to him 

by the bench about his wrongful conviction.   

 

Norris sought compensation not only for himself, but for his wife and child, for their losses of care, 

guidance, companionship and income from him which was lost while he was incarcerated.  The 

Attorney General for Ontario, through its representative, referred Norris back to the F/P Guidelines 

stating that only the wrongfully convicted could receive any compensation.  The process continued 

with an agreement ultimately being reached whereby Norris would receive compensation from the 

Attorney General of Ontario, the funds actually being provided 50/50 by the Canadian Government 

and the Ontario Government. 

 

On June 17, 1993, the Honourable Marion Boyd, Attorney General for Ontario, stated the following 

in her speech to the Legislature: 

AMr. Norris= case is the first in Ontario in which the Guidelines have been used to 

compensate an individual wrongly convicted and imprisoned... 

 

Compensation would only be made in cases of individuals who are innocent of the 

crime, and where a new or newly discovered fact showed there had been a 

miscarriage of justice.  The Guidelines themselves set out prerequisites for 

compensation... 

 

Our government is pleased to announce that a compensation package totalling 

$412,616 has been provided to Mr. Norris in recognition of the pain and loss of 

income he has sustained as a result of this miscarriage of justice... 
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Furthermore, the Ministry has recommended that a Federal/Provincial Working 

Group be asked to reconsider the Guidelines in compensation in light of the 

experience gained in this first case.@7 
 
To date, in Ontario, there has been no other persons compensated under the F/P Guidelines.  

 

3. ORDERS IN COUNCIL - THE FIRST CASE IN CANADA - DONALD 

MARSHALL, JR. COMPENSATION (NOVA SCOTIA 1990) 
 
 
The F/P Guidelines were in existence prior to Donald Marshall, Jr. being exonerated for murder in 

Nova Scotia.  Marshall, Jr. had been compensated by way of an agreement in which he had received 

approximately $270,000.  However the pressures on Nova Scotia continued to determine how it was 

that Marshall, Jr. was wrongly convicted.  Following the Inquiry to determine how and why 

Marshall, Jr. was convicted it became apparent that the monies that he had originally received as 

compensation had been spent.  The pressure continued on Nova Scotia to provide him with full and 

complete compensation.  Recommendations were made in the Inquiry report that he should be fully 

and properly compensated.  The Nova Scotia government passed an Order in Council and gave 

                                                           
7 Marion Boyd, Attorney General of the Province of Ontario, AStatement of the Legislature 

regarding Compensation for Richard Kevin Norris,@ June 17, 1993. 
 

Note: the author is not aware of any working group ever being assembled to consider 
compensation of the F/P Guidelines as the Attorney General suggested would be recommended. 
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specific instructions as to the compensation approach to be taken.  To understand how this came 

about it is necessary to review the facts of the conviction and how it was reversed. 

 

The Facts of Marshall, Jr.====s Conviction 

On May 28, 1971, Sandy Seale, a 17-year old black man was fatally stabbed with a knife in 

Wentworth Park, in the city of Sydney, Nova Scotia.  Shortly thereafter Donald Marshall, Jr. was 

charged with the murder.8 

 

Marshall, Jr.=s father was Donald Marshall, Sr. a Grand Chief of the Micmac Nation at the 

Membertou Reserve just outside of Sydney.  Donald Marshall, Sr. and his wife Carolyn had 11  

natural children and two adopted children.  Donald Marshall, Sr. worked as a plasterer and his wife 

worked as a cleaning lady at St. Rita Hospital in Sydney. 

 

Marshall, Jr.=s life had been a difficult one up to the time of the murder.  Donald had trouble at 

school and blamed this on the treatment he received from Awhite people.@  He quit school at age 15, 

having failed twice by the time he reached grade 6.  He was half way through grade 7 when he quit. 

 

Marshall, Jr. had encountered some minor difficulties with the law.  He was once involved in a theft 

of wine from an old man and received a day in jail as well as time spent.  He had been convicted of 

supplying liquor to minors and on November 17, 1970, two months after his 17th birthday he went to 

jail for four months.  Two days after his release from jail, on March 19, 1971, Marshall, Jr. was  

 

                                                           
8
 R. v. Marshall [1972] 8 C.C.C. (2d) 329. 
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convicted of consuming liquor in a public place and fined $100.  It was on May 28, 1971, that Sandy 

Seale was murdered. 

 

The facts surrounding the murder will be described as understood in chronological order from the 

initial police investigation and their theories9.  The Sydney Police were summoned to the Wentworth 

Park, in Syndey, having received information that there had been a stabbing.  The initial theory of the 

investigating officers was that Marshall, Jr. had stabbed Seale in the course of an argument.  

Marshall, Jr. told the police that two men had come along and it was one of these who had stabbed  

Seale.  Marshall, Jr. had also been injured when he was stabbed in the arm with the knife used by the 

murderer.  Marshall, Jr. had a small wound on his arm which corroborated his version. 

 

Maynard Chant, a youth of 14 years, had been at the scene of the murder as the police arrived.  Chant 

was interviewed twice on the night of the murder and during those interviews he never suggested that 

he saw the person who had stabbed Seale.  John Pratico, a mentally unstable 16 year old under  

 

                                                           
9
 The facts describing the murder come from the ARoyal Commission on the Donald Marshall, Jr. 

Prosecution,@ prepared by Chief Justice T. Alexander Hickman, Chairman, Associate Chief Justice Lawrence A. 
Poitras, Commissioner and the Honourable Mr. Gregory T. Evans., Q.C., January 26, 1990, and the ACommission of 
Inquiry Concerning the Adequacy of Compensation of Donald Marshall, Jr.@ dated June 1990, prepared by 
Commissioner The Honourable Gregory T. Evans, Q.C. 
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psychiatric care, informed the police that he was in the vicinity of the murder and said he saw two 

men running away from the scene of the murder. 

 

Chant=s first versions to the police were that he had seen nothing.  However this changed so that he 

corroborated Marshall, Jr.=s versions of events.  Pratico was also at first confirming Marshall, Jr.=s 

version when he said that he had seen two men running away from the stabbing scene.  However a 

few days after the initial investigation both Chant and Pratico gave very different statements to the 

investigating officer, John MacIntyre.  At this point both were telling officer MacIntyre that they had 

seen Marshall, Jr. stab Seale during an argument.  Chant went ever further and placed a dark-haired 

fellow, who probably was Pratico, in the bushes where the stabbing took place.  Commissioner  

Evans  made the following statement regarding the quality of the investigation which concluded that 

Marshall Jr. was the culprit: 

A...The information in these second statements came from Practico and Chant 

accepting suggestions John MacIntyre made to them.  His attempt to build a case 

against Marshall that conformed to his theory about what had happened went far 

beyond the bounds of acceptable police behaviour.  MacIntyre took Practico, an 

impressionable, unstable teenager, to a murder scene, offered the youth his own 

version of events and then persuaded Practico to accept that version as the basis for 

what became Practico=s detailed and incriminating statement.  MacIntyre then 

pressured Chant, who was on probation and frightened  about being sent to jail, into 

not only corroborating Practico=s statement, but also into putting Practico at the  

scene of the crime.  MacIntyre=s oppressive tactics in questioning these and other 

juvenile witnesses were totally unacceptable.@10 
 
 

During Marshall, Jr.=s murder trial Mr. Justice Louis Dubinsky misinterpreted the Canada Evidence 

Act which prevented a thorough examination of Practico=s recanting of his earlier version which  

 

                                                           
10 The Honourable Mr. Gregory T. Evans, Report of the Commissioner, of the Commission of 
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supported Marshall, Jr.=s version.  The end result was that Marshall, Jr. was convicted of murder and 

sentenced to life in prison on November 4, 1971. 

 

On November 14, 1971, ten days after the conviction, John MacNeil, was visited by his brother, 

Jimmy MacNeil.  Jimmy admitted to his brother how he had been with Roy Ebsary on the night of 

the murder.  Roy Ebsary was an older dock worker and a married man with children.  John 

convinced his brother Jimmy to go to the police with the statement.  Jimmy MacNeil explained to the 

police how he and Ebsary had been walking through the park at night when they approached Seale 

and Marshall, Jr. who were asking for money.  Ebsary had pulled a knife and stabbed Seale saying 

words to the effect that this is what he would get. 

                                                                                                                                                                                           
Inquiry Concerning the Adequacy of Compensation of Donald Marshall, Jr. dated June 1990, para. 8. 

 

The Sydney Police and the Attorney Generals= office asked the RCMP to investigate MacNeil=s 

version of what occurred.  The police interviewed Roy Ebsary and his wife.  They did not interview 

Ebsary=s 14-year old daughter who, years later, would come forward to say that she had seen her 

father washing blood off his knife at home that night.  Ebsary of course denied that he was in the 

vicinity of the park where the murder occurred.  The RCMP had polygraph tests conducted on 

MacNeil and Ebsary but concluded that these tests were Ainconclusive.@  In the end they came to the 

conclusion that MacNeil=s version was wrong and that it had been Marshall, Jr. who had killed Seale. 
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With respect to the MacNeil disclosure Evans J. made the following finding: 

AThe fact that MacNeil had come forward with this new and potentially important 

information was not disclosed to Marshall=s defence counsel nor to the Halifax 

Crown counsel assigned to handle Marshall=s Appeal of his conviction.  As a result, 

this information was never presented to the Court of Appeal.  If it had been, it is all 

but inevitable that a new Trial would have been ordered11
A 

 
 

Marshall, Jr. languished in prison, with no appeals available, until 1981 when by coincidence he 

learned that Ebsary had admitted killing Seale.  On the basis of this information Marhshall, Jr.=s new 

lawyer, Stephen Aronson, commenced a review and asked the police, in January 1982, to reopen the 

case.  The RCMP proceeded through a detailed review in 1982.  However, in their questioning of 

Marshall, Jr. they pressed him to admit that he was in the process of accompanying Seale in a plan to 

rob Ebsary at the time of the murder.  This was the version that Ebsary had given when he confessed 

to the police that in fact that it was him that had killed Seale. The RCMP urged Marshall, Jr. to go 

along with this version as it was consistent with what they had already heard.  Marshall, Jr. agreed to 

this allegation, which fact would later come to haunt him. 

                                                           
11 Ibid, para. 8. 

 

The Nova Scotia Court of Appeal, on a reference, found that Marshall, Jr.=s, conviction could not 

stand and entered a verdict of acquittal.  However, the five member panel of the Appeal Court stated 

as follows: 
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AAny miscarriage of justice is more apparent than real...there could be no doubt but 

that Donald Marshall=s untruthfulness through this whole affair contributed in large  

measure to his conviction.@12 
 
 
On May 12, 1983, two days after Marshall, Jr. was acquitted, Ebsary was charged with second degree 

murder.  Ebsary was convicted on November 24, 1983, and sentenced to five years in prison. 

 

Marshall, Jr.====s Pursuit of Compensation 

Although the initial position of the Province of Nova Scotia was that there should be no 

compensation paid, an agreement was reached in August 1984 whereby Marshall, Jr. was to receive 

$270,000.  He also received $45,000 from a trust fund established by the Reverend Robert Hussey.  

After paying his legal fees Marshall, Jr. received approximately $215,000. 

 

Inquiry into the Wrongful Conviction of Donald Marshall, Jr. 

The pressure remained on the province of Nova Scotia to conduct an inquiry into how Marshall, Jr. 

was wrongly convicted.  The inquiry was commenced in 1986 and was chaired by Newfoundland=s 

Superior Court Chief Justice T. Alexander Hickman, along with his fellow Commissioners, retired 

Justice Gregory Evans of Ontario and Associate Chief Justice Lawrence Poitras of Quebec.  This was 

known as the AHickman Commission.@  It sat for 93 days and listened to 113 witnesses.  Its final 

report was released in 199013.  As part of the findings  and recommendations there was a  

 

                                                           
12 AA scathing report, The Marshall inquiry slams the legal system@ Macleans, February 5, 1990, 

Volume 103 No. 6, 50. 

13 See Appendix 2, which is a reproduction of Appendix 3 of the Report of the Commissioner The 

Honourable Gregory Evans in the Commissioner of Inquiry Concerning the Adequacy of Compensation Paid to 
Donald Marshall, Jr. showing the summary of recommendations of the Hickman Commission. 
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recommendation that there be a further review and Inquiry into the compensation that should be paid 

to Marshall, Jr. 

 

Inquiry Into Marshall Compensation 

In March 1990, by way of an Order in Council of the Province of Nova Scotia, the Honourable 

Gregory T. Evans, Q.C., was instructed to review the recommendations that have been made from  

the original Marshall Inquiry Report and to put them into effect.  The recommendations on which 

the Order in Council was made read as follows: 

 

A4.  No limit on compensation amount 

 

We recommend that there be no pre-set limit on the amounts 

recoverable with respect to any particular claim or any particular 

aspect of a claim. 

 

5.  Factors to be considered 

 

We recommend that any judicial inquiry be entitled to consider any 

and all factors which may have given rise to the wrongful conviction, 

imprisonment or the continuation of imprisonment. 

 

6.  Legal fees and disbursements 

 

We recommend that appropriate legal fees and disbursements 

incurred by or on behalf of the wrongfully convicted person be paid 

as part of the inquiry=s expense. 

 

7.  Report to the public 

 

We recommend that the inquiry report become a public document. 

 

8.  Marshall compensation 

 

We recommend that the Government recanvass the adequacy of the 

compensation paid to Marshall in light of what we have found to be  
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factors contributing to his wrongful conviction and continued 

incarceration.@14 

 

To complete his task Commissioner Evans heard oral evidence in public hearings for two days, had 

in-camera hearings on two days and interviewed Donald Marshall, Jr. in the absence of counsel but 

had his evidence transcribed for review. 

 

In his report Commissioner Evans first reviewed the Covenant and the F/P Guidelines.  However  

Commissioner Evans noted that he was not restricted to the approach set out within the F/P 

Guidelines and stated: 

AThe fact remains, however, that there is in Canada no legislative mechanism to 

provide compensation to those who have been unjustly deprived of their freedom.  It 

is in this context that I must reassess the compensation already paid to Donald 

Marshall, Jr.  This compensation must also be fashioned in light of the request made 

by counsel for Donald Marshall, Jr. that compensation paid to him and to his parents 

be in the form of a structured settlement to the fullest extent possible.@15 
 

Commissioner Evans looked at the issues of pecuniary and non-pecuniary losses of both Donald 

Marshall, Jr. and his parents.  In deciding non-pecuniary losses Commissioner Evans looked at the 

Supreme Court of Canada ruling in the trilogy where Dickson J. stated: 

                                                           
14 supra note 10, opening paragraph. 

15 supra note 10, para. 5 of section The Current Compensation Scheme in Canada. 
 

Commissioner Evans used McKellar Structured Settlements Inc. which allows for a payment of funds in to a 
corporation whose role is to invest the funds and guarantee payments to the wrongly convicted at a specified amount 
per month, which may be adjusted to cover the rest of the claimants life.  Often there are annual adjustments to the 
amount paid out to compensate for inflation.  These amounts are not taxable to the recipient as they are part of a 
personal injury payment.  In the Norris compensation payment Norris directed that some of his funds also be paid to 
McKellar Structured Settlements Inc. so that he may have a similar agreement to ensure payments for the rest of his 
life.  This may be the preferred method of compensating people who run the risk of not managing their funds 
properly.  Secondly there is the result that if the funds are managed properly, and interest is attracted on investments, 
the interest payments would be taxable.  McKellar Group is located at 649 Scottsdale Drive, Suite 100, Guelph, 
Ontario, Canada N1G 4T7. 
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AThere is no medium of exchange for happiness.  There is no market for expectation of life.  

The monetary valuation of non-pecuniary losses is a philosophical and policy exercise more 

than a legal or logical one...No money can provide true restitution.@16 

 

In looking at the types of losses which a person suffers when wrongly convicted Commissioner 

Evans reviewed a paper by Professor H. Archibald Kaiser, entitled AWrongful Conviction and 

Imprisonment: Towards an End to the Compensatory Obstacle Course.@ Commissioner Evans 

repeated Professor Kaiser=s list of ways that a wrongly convicted person suffers: 

A(i)  loss of liberty; 

(ii)  loss of reputation; 

(iii)  humiliation and disgrace; 

(iv)  pain and suffering; 

(v)  loss of enjoyment of life; 

(vi)  loss of potential normal experiences, such as starting a family or social learning in 

the normal workplace; 

(vii)  other foregone developmental experiences, such as education or social learning in 

the normal workplace; 

(viii)  loss of civil rights; 

(ix)  loss of social intercourse with friends, neighbours and family; 

(x)  physical assaults while in prison by fellow inmates and staff; 

(xi)  subjection to prison discipline, including extraordinary punishments imposed legally 

(the wrongfully convicted person might, understandably, find it harder to accept the 

prison environment), prison visitation and diet; 

(xii)  accepting and adjusting to prison life, knowing that it was all unjustly imposed; 

                                                           
16 Andrews v. Grand & Toy Alberta Ltd (1978), 83 D.L.R. (3d) 452 (SCC), per Dickson, J., 475-6. 

 
The trilogy is the series of cases that were reviewed by the Supreme Court of Canada looking at personal 

injury awards and deciding that the maximum amount available, under the heading of general damages, for a 
personal injury recipient, should be $100,000. 
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(xiii)  adverse effects on the claimant=s future, specifically the prospects of marriage, social 

status, physical and mental health and social relations generally.@17 

 

                                                           
17 supra note 3, 148. 

 

Particulars of the Compensation Award to Donald Marshall, Jr. 

Commissioner Evans made the following recommendations which were accepted by the Nova Scotia 

Government: 

For Donald Marshall, Jr. 

1. The Province of Nova Scotia purchase a structured settlement, at a cost of $291,542, 
which would start at $1,875 a month, indexed at 3%, increased each year for the rest 
of Marshall Jr.=s life. 

 

2. A lump sum payment of $382,872 (minus $183,400 for the monies he already 
received by prior compensation which at this time had been spent) leaving a balance 

of $199,472 by way of lump sum payment or at his option, to be added to the annuity 
described above. 

 

3. An award of up to $50,000 to cover the necessary expenses for the treatment and 
rehabilitation which funds were to be set aside and only available if treatment 
commenced within five years. 

 

Compensation for Mr. and Mrs. Donald Marshall, Sr. 
 

1. An immediate lump sum payment for pecuniary and non-pecuniary damages in 

the amount of $94,242.09. 
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2.  An annuity purchased by the Government of Nova Scotia, at a cost of $80,023.18, 
indexed at the rate of 3% per annum.18 

 
Note: The approximate total funds received by Marshall, Jr. is the addition of the bolded 

figures set out above which is $899,079.27. 
 
The Inquiry into the reasons for the wrongful conviction of Marshall, Jr. cost in excess of seven 

million dollars.19  He had been compensated only $270,000 prior to the Inquiry.  Following the 

Inquiry he received, as well as his parents, approximately an additional $715,000.  However, 

considering that the inquiry took three years, from September 1987 until June 1990, at a cost of 

approximately seven million dollars, it was a very expensive method of providing additional 

compensation to a wrongly convicted person.  Marshall, Jr. had spent 11 years in jail and his life 

would never be the same again.  Commissioner Evans summarized what had occurred: 

AAs a victim of wrongful imprisonment, Donald Marshall, Jr. suffered at the hands of 

the judicial system itself.  This very institution in which we pride ourselves so greatly, 

failed him grievously.@20 

 

 
The Order in Council, as used in the Marshall, Jr. case, has been used in the cases of Morin, 

Milgaard and Sophonow. 

 
 
 
 
 
 

                                                           
18 See Appendix 3 which is Appendixes 5 and 6 from Report of the Commissioner, of the 

Commission of Inquiry Concerning the Adequacy of Compensation of Donald Marshall, Jr. dated June 1990, 
prepared by Commissioner The Honourable Gregory T. Evans, Q.C.  

19 supra note 12, 50. 

20 supra note: 10, under the heading The Claims para 3(2)(b). 
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4.  FURTHER COMPENSATION BY ORDERS IN COUNCIL - SOPHONOW 

(MANITOBA), MILGAARD (SASKATCHEWN) AND MORIN (ONTARIO) 

 

The Sophonow Inquiry 

The latest inquiry regarding a wrongful conviction in Canada is The Inquiry Regarding Thomas 

Sophonow.21  The Sophonow Inquiry was established by an Order in Council which was issued on 

June 7, 2000,22  instructing Commissioner Cory to do the following: 

Ainquire into the conduct of the investigation into the death of Barbara Stoppel, and 

the circumstances surrounding the criminal proceedings commenced against Thomas 

Sophonow for the murder of Barbara Stoppel@ and 
 

                                                           
21

 The Honourable Peter deC. Cory, AThe Inquiry Regarding Thomas Sophonow: The Investigation, 

Prosecution and Consideration of Entitlement to Compensation@ September 2001. 

22 Order in Council #232/2000, issued on June 7, 2000, pursuant to the provisions of Section 83 of 

the Manitoba Evidence Act, C.C.S.M.E. 150. 

Aadvise on whether, in the circumstances of this case, including the entry of a final 

verdict of acquittal by the courts, Thomas Sophonow is entitled to financial 

compensation because, amongst other factors, of his imprisonment while pending 

trial, appeals and re-trials for an offence that he had not committed, and, if so, the 

basis for entitlement on the facts of this case.@   and 
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A...advise on the appropriate amount of financial compensation in the event...that 

Thomas Sophonow is entitled to financial compensation on the facts of this case.@23 
 
 
The facts giving rise to the inquiry were that Barbara Stoppel, a beautiful and friendly 16 year old, 

was brutally murdered.  The murderer entered the Ideal Donut Shop, in the City of Winnipeg, on  

December 23, 1981, where Stoppel was working at about 8:30 in the evening.  Twine was placed 

around her neck and she was strangled.  She died a few days later in the hospital.24  

 

Sophonow was 28 years old at the time of the murder.  He came from a home whose parents were 

separated.  He had lived a poor life moving in and out of foster homes and in juvenile detention 

facilities.  He had a criminal record and had fathered a child at a young age which he neither saw nor 

supported.  He married his wife, Nadine, in 1978 and had a daughter, Kimberly, who was born in 

1979.  His wife and daughter lived in Winnipeg and he lived in Vancouver.  He came to Winnipeg 

on December 23, 1981 with the intent of seeing his daughter and giving a present to her which he 

had brought from Vancouver.  When he could not make arrangements that were satisfactory both to  

Nadine and to himself he left the present for his daughter with his brother and sister-in-law and 

returned to Vancouver.25 

 

On March 12, 1982, Sophonow was arrested in Vancouver and charged with the murder of Stoppel.  

He was brought back to Winnipeg and there he underwent several trials.  The first trial resulted in a 

mistrial on November 6, 1982.  The second trial resulted in a conviction on March 17, 1983, but an 

                                                           
23 Ibid, Section 5, found at Appendix A. 

24
 supra note 21, 1. 

25 Ibid, 106. 
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appeal to the Manitoba Court of Appeal on the grounds that the trial judge had not fairly and 

adequately put the theory of the defence before the jury was granted on March 13, 1984 and a new 

trial was ordered.  Leave to appeal that decision was sought in the Supreme Court of Canada by the 

prosecutors in Manitoba but was refused on December 10, 1984.  Sophonow=s third trial concluded 

with a conviction on March 16, 1985.  Sophonow again appealed to the Court of Appeal of Manitoba 

and once again the trial judge had not fairly and adequately put the theory of the defence before the 

jury and a new trial was granted.  However it was observed that Sophonow had already spent 45 

months in jail and that if a new trial were ordered it would be his fourth trial.  The Court of Appeal 

set aside the guilty verdict and directed an acquittal.  Once again the Crown sought leave to appeal 

the acquittal and on April 22, 1986 to the Supreme Court of Canada dismissed the Crown=s 

application.  Sophonow sought exoneration but none was forthcoming until 1998, at which time the 

Winnipeg Police Service undertook a reinvestigation of the murder.  On June 8, 2000, it was 

announced by the Winnipeg Police that Sophonow was not responsible for the murder.  Thereafter an 

Order in Council was passed directing an inquiry.26 

 

Commissioner Cory found that Sophonow became a suspect as a result of being interviewed, shortly 

after the murder, by the Winnipeg Police, in the City of Vancouver where Sophonow lived. The 

interview occurred because a Winnipeg resident, John Doerksen, who had been selling Christmas 

trees, went to the donut shop at about 8:35 p.m. and found the front door locked.  After about five 

minutes he and another potential customer, Mr. Janower, saw a man come out of the ladies= 

washroom and close the door.  The man went to the front door, flipped the sign to Aclosed,@  locked 

                                                           
26

 Ibid, 1, 2 and 106. 
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the door and came out.  He made a comment to Mr. Janower and Mr. Doerksen that the store was 

closed.  Mr. Janower went into the donut shop and discovered Stoppel tied with twine and her throat 

cut in the washroom.  Mr. Doerksen picked up a baseball bat at the Domo Gas Station and followed 

the man.  When Mr. Doerksen got close the suspect drew a knife and Mr. Doerksen retreated.  Mr. 

Doerksen had previously seen the man throw something over the bridge.  Mr. Doerksen returned to 

the donut shop.27  It was found that $33 had been taken from the cash register.  Other people had also 

seen Mr. Doerksen and the suspect on the bridge.  The suspect had thrown items over the bridge and 

the police found under the bridge two pair of gloves, with green and yellow twine that was identical 

to that used to strangle Stoppel.  The twine used to strangle her was the only significant piece of 

physical evidence recovered from the scene.  Fibres from her sweater were found imbedded in the 

twine thrown over the bridge.  Identification of the manufacturer of the twine would be of 

importance to the case.28 

 

Most people who viewed the twine thought that it had been manufactured by Berkley Canada but 

Berkley examined it and thought that it was not their twine.  However the Berkley representatives 

said that it could determine whether the twine had been manufactured by it as their twine contained 

tracer element which had put into their twine so that it could complete this test and determine 

whether or not it was their twine if a negligence suit should be brought against the corporation.  The 

cost of the test was $100; however, it was never performed.  Instead the police went to the other 

manufacturer of similar twine.  The Powers Twines Corporation thought that it was their twine and 

the police accepted this as a fact.  The Powers Twines company was located in the State of 

                                                           
27 Ibid, 6. 
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Washington, on the west coast, and a major customer was B.C. (British Columbia) Hydro.  This had 

a connection to Sophonow in that he was visiting Winnipeg from Vancouver, British Columbia.29  

When the Winnipeg Police found out that Sophonow had visited Winnipeg from Vancouver they had 

police officers attend in Vancouver to interview Sophonow.  Sophonow provided pictures, samples 

of hair, and other information.  When asked about whether he was in the Ideal Donut Shop it was 

recorded by Detective Barnard in the officer=s written notes, which were not verbatim and never 

signed by Sophonow, that he had been in the donut shop.  To further their investigation the police  

placed an undercover police officer in the cell with Sophonow.  The officer claimed that Sophonow 

had shown him how he locked the door of the donut shop.30 

 

Commissioner Cory carefully reviewed the interrogation of Sophonow when he was first interviewed 

by the officers in Vancouver.  Sophonow had always claimed that his answer to the question about 

being in a donut shop was that he was Anot@ in the donut shop.  The notes of the two interviewing 

officers were significantly different.  One of the officers notes suggested that when asked if he had  

                                                                                                                                                                                           
28

 Ibid, 7. 

29
 Ibid, 8. 

30
 Ibid, 9. 
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been in the donut shop Sophonow had indicated in the affirmative.  The other officer=s notes were 

very ambiguous on this point.  Commissioner Cory found that the interviews were very poorly done 

and recommended that interviews of this nature should be videotaped, whenever possible, with all  

of the rights and explanations given to a suspect so that he appreciates the importance of answering 

the questions clearly and maintaining proper records of the conversation.31 

 

Another piece of evidence against Sophonow was that another inmate came forward and said that 

Sophonow had told him how he had tried to rob a donut shop.  Sophonow denied ever making these 

statements to the inmate.  Commissioner Cory looked at the evidentiary weaknesses of jail house 

informants and recommended that jail house informants should be prohibited from testifying.32 

 

One of the most significant failures in the prosecution of Sophonow was the unwillingness of the 

police to spend the $100 to get the twine tested.  Commissioner Cory found that the duty to perform 

the test lies with the prosecution and that in this case it constituted a serious omission.  The  

test would have had the police look in all directions for the murderer instead of only looking towards 

British Columbia. 

                                                           
31

 Ibid, 19. 

32
 Ibid, 72. 
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Compensation for Sophonow 

Commissioner Cory reviewed the Covenant and the F/P Guidelines.33  Commissioner Cory looked at 

the compensation considerations as found by Commissioner Evans in the Commission of Inquiry 

Concerning Adequacy of the Compensation Paid to Donald Marshall, Jr.  After reviewing the 

various heads of damages Commissioner Cory asked whether there should be a cap placed on 

damages.  In responding to this suggestion by the Province of Manitoba Commissioner Cory 

recommended that there be an independent body to review wrongful convictions and made the 

following recommendation: 

AI recommend that, in the future, there should be a completely independent entity 

established which can effectively, efficiently and quickly review cases in which 

wrongful conviction is alleged.  In the United Kingdom, an excellent model exists for  

such an institution.  I hope that steps are taken to consider the establishment of a 

similar institution in Canada.@34 
 
 
After reviewing the various effects of the wrongful conviction on Sophonow and the losses he had 

suffered, Commissioner Cory recommended the following compensation: 

2. Future counselling and medication B annual cost for him and his family of about 
$10,000 with a present value of $187,000, and with the gross up required and other 

considerations the sum was fixed at $197,000, with a direction that the fund be 
administered by the Province of Manitoba or by an institution approved by the 
province.35 

 
3. Loss of income B looking at his lost income during his years in prison and trying to 

estimate the values this was fixed at a total of $100,000 for the years that he was in 
prison, including an additional six month period allowed for the time involved in 
finding a job after he was released.36 

                                                           
33

 Ibid, 95 and 96. 

34
 Ibid, 101. 

35
 Ibid, 129. 

36
 Ibid, 130. 
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4. Interest on pecuniary damages B interest was awarded on the sum of $100,000, 
calculated at 1.5% per year from March 1982 to September 2001 (approximately 

$14,000).37 
 

5. Non-Pecuniary damages B the amount awarded was $1,750,000.38 
 

6. Interest on the non-pecuniary damages B 1.5% per annum commencing March 1982 

through to September 2001 (approximately $245,000).39 
 

7. Management fee B an additional $50,000 from the award as a management fee to be 
paid to an entity approved by the Province of Manitoba and Thomas Sophonow to 
manage his money.40 

 
8. Stoppel family B no amount was recommended because it was outside of the Order in 

Council but there was a stated hope that the Province will consider some form of 
compensation for the pain and suffering that has been occasioned to the family.41 

 
 
The Sophonow Inquiry involved only the question of compensation.  It was not as time consuming or 

expensive as had been previous Inquries, such as the Morin Inquiry in Ontario. 

 

 

 

                                                           
37

 Ibid, 131. 

38
 Ibid, 132. 

39
 Ibid, 133. 

40
 Ibid, 133. 

41
 Ibid, 134. 

 
Note 1. Re: Annuity B this is not in addition to the above but a recommendation that $700,000 be set aside 

to provide a monthly sum administered by the Province of Manitoba or an institution that it recommends. 

 

Note 2.  The addition of the above bolded figures amounts to approximately $2,342,000. 

 

Note 3.  Of the above award Commissioner deC. Cory recommended that $700,000 be set aside to provide 

a monthly sum administered by the Province of Ontario or an institution that it recommends. 
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The Morin Inquiry in Ontario 

The Morin Inquiry came about as Guy Paul Morin had been convicted on July 30, 1992, of the first 

degree murder of nine-year old Christine Jessop, who had been abducted from Queensville, Ontario, 

on October 3, 1984.  On January 23, 1995, almost ten years after he was first arrested, Morin was 

exonerated as a result of a sophisticated DNA testing not previously available.  The real killer has 

never been found.42  In 1998 the Honourable Fred Kaufman, C.M., Q.C., Commissioner to The  

Commission on Proceedings Involving Guy Paul Morin filed his report to the Ontario Government 

pursuant to the Order in Council.43  

 

The Facts of the Morin Case 

In order to appreciate the compensation award the facts must be reviewed.  The Morins and the 

Jessops lived next door.  Christine Jessop, age 9, came home from school but disappeared shortly 

thereafter.  She disappeared October 3, 1984, and her body was not discovered until December 31,  

1984, in Durham Region, about 56 kilometres east of the Jessop residence.  She had been sexually 

violated and murdered.44 

 

Guy Paul Morin was a man in his 20s, living with his parents.  He had been interviewed on April 22, 

1985 (six months after the disappearance) and had voluntarily given samples of hair, blood and 

                                                           
42

 The Honourable Fred Kaufman, C.M., Q.C. AThe Commission on Proceedings Involving Guy Paul 

Morin,@ Report vol. 1 and vol. 2, 1998, 1. 

43
 Order in Council 1209/96, as amended by Order in Council 839/97, pursuant to the Public 

Inquiries Act, R.S.O. 1990, c. P. 41 (copies located at Appendix A-1 and Appendix A-2 to The Commission on 

Proceedings Involving Guy Paul Morin, p. 1247 and 1249). 

44
 supra note 42, 59. 
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saliva and consented to his vehicle being searched.45  The suspicious behaviour from the point of 

view of the police was that during his six hours of interrogation following his arrest they found a  

pen-knife.  The police treated the pen-knife as if this were the murder weapon and tendered it at his 

trials. 

 

                                                           
45

 Ibid, 67 and 68. 

Morin had always claimed his innocence and had presented an alibi to the police that his arrival 

home from work that day would have not given him sufficient time to have abducted the child and 

taken her to where she was murdered and return home.  The child=s mother first gave clear evidence 

at the preliminary inquiry as to what time Morin returned home.  However, she later testified that the 

time when he returned home was a few minutes later, thereby giving him a sufficient time line.  

When she had testified at first the child=s mother recalled looking at the clock and noting the time.  

However she testifying during a further proceeding that when she looked at the time on the clock she 

was not taking into consideration that the clock ran slowly. 



 
 

 

36 

Other evidence leading to Morin=s conviction was that two inmates came forward testifying that 

Morin had confessed to the murder to them.  Morin denied making any such statements to them.46   

Morin was tried twice; the first trial in 1986 resulted in the jury acquitting him.  However the Crown 

appealed and the Ontario Court of Appeal ruled that the trial judge had misdirected the jury and 

ordered a new trial.  The Supreme Court of Canada upheld the Court of Appeal decision and a 

second trial occurred in 1992.  After seven days of deliberation the jury convicted Morin of first 

degree murder.  Morin appealed the conviction to the Court of Appeal and was granted bail pending 

his appeal.  Prior to the Court of Appeal hearing the appeal, DNA testing was done of the semen 

found on the underpants of the child.  This testing determined it was not Morin=s semen, thus on 

January 23, 1995, his appeal was allowed and an acquittal was entered.47 Commissioner Kaufman 

found many problems with the prosecution, some of them being as follows: 

1.  Weak guidelines regarding the unreliability and use of in-custody informers.48 
 
2.  Ms. Jessop (the girl=s mother) changed her evidence saying that a clock ran slow and 

that is the reason why she was incorrect in her earlier testimony, thereby allowing the 
timing for Morin to get home from work to be the possible murderer.  Ms. Jessop 
said that her clock had run slow for a long time and finally they had to throw it out.  
At that inquiry she admitted all of this was a lie.  The clock did not run slowly as she 
had testified at trial.  It had not been thrown out.  She had been convinced by the 
police that Morin was the murdered and was prepared to make adjustments to her 
evidence to allow for the time-line to give him the opportunity to complete the 
abduction.49 

 
3.  Sergeant Michalowsky had prepared two notebooks pertaining to the investigation, 

with changes in the notebook to explain how a cigarette butt found at the scene was 
that of a police officer (not correct) and how it was first discarded and then the 
cigarette butt reappeared (Michalowsky put into evidence a new cigarette butt when 
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 Ibid, 69 and 70. 

47
 Ibid, 80 and 81. 

48
 Ibid, 602. 

49
 Ibid, 817-819. 
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he realized that there would be a requirement for a cigarette butt to be produced).  
Sergeant Michalowsky was charged with the criminal offence of obstruct justice but 
because of his illness was not prosecuted.50 

 

Commissioner Kaufman summarized the unfortunate prosecution of Morin as follows: 

AThe criminal proceedings against Guy Paul Morin represent a tragedy not only for 

Mr. Morin and his family, but also for the community at large: the system failed him  

B a system for which we, the community, must bear responsibility.  An innocent man 

was arrested, stigmatized, imprisoned and convicted.@51 
 

With respect to compensation, Morin received an apology from the Attorney General of Ontario and 

compensation in the amount of $1.25 million.52 

Compensation for Milgaard (Saskatchewan) 

                                                           
50

 Ibid, 752 to 764. 

51
 Ibid, 1. 

52 United States of America v. Burns [2001] 1 S.C.R. 283, [2001] S.C.J. No. 8, para. 99. 

Saskatchewan established an Inquiry to compensate David Milgaard, who had spent 23 years in 

prison wrongly convicted in the brutal sex slaying of a 20-year old nursing aid, Gail Miller, in 

Saskatoon.  Milgaard was 17 when he was sent to prison in 1970 and suffered horrendous abuse 

behind bars.  He was raped and tried to commit suicide.  He escaped twice and was shot while being 

recaptured by police in Toronto. 
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Milgaard=s mother, Joyce Milgaard, led a campaign all the time that her son was behind bars to get 

the case reviewed.  On a reference ordered by the Federal Government a review was undertaken by 

the Supreme Court of Canada which overturned Milgaard=s conviction and ordered a new trial.  No 

trial occurred as in July 1997 DNA tests proved that semem found at the scene did not match his.  In 

fact it was later determined to be from Larry Fisher, an inmate who was serving sentences for other 

rapes.  The Saskatchewan Justice Department apologized to Milgaard after he was exonerated and 

promised compensation and a public inquiry.  The inquiry has not been concluded as it had to await 

Fisher=s conviction. 

 

On May 17, 1999, the Saskatchewan Government announced that it would be paying compensation 

to Milgaard in the amount of $10 million, of which the Federal Government will contribute $4 

million.  This followed two years of negotiations between Milgaard=s lawyers and retired Quebec 

Judge, Alan Gold who represented the Government.  Joyce Milgaard will directly receive $750,000.  

It was left to Milgaard how much of the money he will share with his brothers and sisters.53 

 

Comments Regarding Orders in Council to Compensate 

Orders in Council are granted only for those who have attracted sufficient public attention to warrant 

government intervention.  For many claimants the only recourse is to commence a civil action for 

damages, and attempt to prove a fault of the prosecutors as the cause of the wrongful conviction. 

 

 

                                                           
53 CBC News, www.cbc.ca/cgi-bin/templates/view.cgi?/news/1999/05/17/ 

milgaard990517, WebPosted Mon May 17 21:48:42 1999 by CBC News Online Staff. 
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5. CIVIL ACTIONS IN CANADA ALLEGING MALICIOUS PROSECUTION 

AGAINST THE POLICE AND CROWN 
 
 
If there is no public pressure which forces the government to make an Order in Council, and if the 

applications by the wrongly convicted for compensation under the F/P Guidelines is rejected, the 

only recourse is for a civil action grounded in either the tort of malicious prosecution or a claim of a 

breach of the claimant=s Charter rights.   

The Supreme Court of Canada approved the concept of a civil action being allowed to proceed 

against a Crown Attorney if it is found that they prosecuted the claimant Amaliciously.@  In Nelles,54 

Lamer J. identified four necessary elements which must be proven for a plaintiff to succeed in action 

for malicious prosecution: 

A(a)  the proceedings must have been initiated by the defendant; 

(b)  the proceedings must have been terminated in favour of the plaintiff; 

(c)  the absence of reasonable and probable cause; 

(d)  malice, or a primary purpose other than that of carrying the law into effect.@55 
 
 
Lamer J. stated, in Nelles, that the following is the test to determine whether the Crown acted with  
 
Amalice@: 
 

AThe required element of malice is, for all intents, the equivalent of Aimproper 

purpose@. ...To succeed in an action for malicious prosecution against the Attorney-

General or Crown Attorney, the plaintiff would have to prove both the absence of 

reasonable and probable cause in commencing the prosecution, and malice in the 

form of a deliberate and improper use of the office of the Attorney-General or 

Crown, Attorney, a use inconsistent with the status of Aminister of justice.@  In my 

view this burden on the plaintiff amounts to a requirement that the Attorney-General 

or Crown Attorney perpetrated a fraud on the process of criminal justice and in  
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doing so has perverted or abused his office and the process of criminal justice.  In 

fact, in some cases this would seem to amount to criminal conduct.@56 

 

The Facts of the Nelles Case 

Susan Nelles was a nurse at Sick Children=s Hospital in Toronto.  A number of babies had died of 

intentional overdose injections of digoxin.  Susan Nelles was charged with the murder of four of 

these infants.  However it was determined at a preliminary inquiry, which is a pretrial inquisition to 

determine if there is sufficient evidence to put an accused on trial, that there was insufficient 

evidence to prosecute Nelles.  One of the infants that Nelles was accused of killing died when she 

was not present and therefore she could not have injected the infants with digoxin.  The Crown had 

also introduced evidence about the mysterious deaths, which were probably caused by digoxin 

overdoses, of as many as possibly 16 other infants.  However Nelles was not working when some of 

these infants died.  There was no evidence of motive.  Any conduct of Nelles which the Crown 

alleged was Amysterious@ or Atended to demonstrate her guilt,@ Banek, J., found to be Aequally 

consistent with a rational conclusion, grounded in the evidence, that the accused is not the guilty 

person.@57 

 

At the end of the preliminary inquiry Banek, J. summarized the hole of the evidence against Nelles as 

follows: 

 

AThe evidence viewed in its entirety is either of too dubious a nature or amounts to 

no evidence at all to go before a jury; in either case, a reasonable jury, properly  

instructed, could not find beyond a reasonable doubt that the guilt of the accused is 
                                                           

56
 Ibid, 639-640. 
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 Regina v. Nelles (1982) 16 C.C.C. (3d) 97, 107. 



 
 

 

41 

the only reasonable inference to the drawn from the proven facts.@58 
Nelles brought an action against the Crown and police to obtain compensation for the civil tort of 

malicious prosecution.  The defendants, which were the Crown and the police, used the Rules of 

Civil Procedure to attack her claim pursuant to Rule 126 which read as follows:A126.  A judge may 

order any pleading to be struck out on the ground that it discloses no reasonable cause of action or 

answer, and in any such case, or in the case of the action or defence being shown to be frivolous or 

vexatious, may order the action to be stayed or dismissed, or judgment to be entered accordingly.@59 

 

The motions brought by the police and Crown were appealed to the Supreme Court of Canada where 

the issue was whether section 5(6) of the Proceedings Against the Crown Act barred any proceedings 

against the Crown.  This section reads as follows: 

A5(6)  No proceedings lie against the Crown under this section in respect of 

anything done or omitted to be done by a person while discharging or 

purporting to discharge responsibilities of a judicial nature vested in him or 

responsibilities that he has in connection with the execution of judicial 

process.@60 
 
 
In Nelles the majority in the Supreme Court of Canada ruled that a malicious prosecution claim, may 

be made against the Crown, but the claim of negligence falls into a different category.  Lamer J. 

stated the policy reasons for this to be as follows: 

AA review of the authorities on the issue of prosecutorial immunity reveals that the 

matter ultimately boils down to a question of policy.  For the reasons I have stated 

above I am of the view that absolute immunity for the Attorney-General and his 

agents, the Crown Attorneys, is not justified in the interests of public policy.  We 

must be mindful that an absolute immunity has the effect of negating a private right 
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 supra note 54, 626 (note: Rule 126 was amended pursuant to the Rules of Civil Procedure). 
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of an action and in some cases may bar a remedy under the Charter.  As such, the 

existence of absolute immunity is a threat to the individual rights of citizens who 

have been wrongly and maliciously prosecuted.  Further, it is important to note that 

what we are dealing with here is an immunity from suit for malicious prosecution; 

we are not dealing with errors in judgment or discretion or even professional 

negligence.  By contrast the tort of malicious prosecution requires proof of an 

improper purpose or motive, a motive that involves an abuse or perversion of the 

system of criminal justice for ends it was not designed to serve and as such 

incorporates an abuse of the office of the Attorney-General and his agents the Crown 

Attorneys.@61 
 

Although Nelles stands for the proposition that one can sue the Crown for malicious prosecution, the 

Nelles decision did not proceed to trial.  In January, 1993, 11 years after the police had first charged 

Nelles, a settlement was entered into between the Ontario Government and Nelles.  In that settlement 

Nelles received the following: 

1.  $30,000 from the Ontario Government for which the Premier of Ontario, Bob Rae, 
said that he hoped that the payment recognized Athe terrible costs, human and 

otherwise, experienced by Ms. Nelles and her family.@ 
 

2.  A $20,000 payment by the Ontario Government to a scholarship in her name in the 
nursing school at Queens University in Kingston Ontario. 

 

3.  $10,000 into the Nelles Family Endowment at Belleville General Hospital in memory 
of her father and brother.62 

 
 
The Nelles decision stands for the proposition that the Crown may be sued for Amalicious@ 

prosecution; however it also said that the situation was different for negligence but was not totally 

clear on this point. 

 

 

                                                           
61

 supra note 54, 644. 

62
 Sunday Sun, January 10, 1993, 16. 



 
 

 

43 

 

 

Judicial Confirmation of No Negligence Against the Crown 

In Munro v. Canada, a 1993 decision of the Divisional Court, an unambiguous ruling was made that 

the Supreme Court of Canada had in fact, in Nelles, ruled out the possibility of a negligence claim 

against the Crown: 

AIt is quite clear, however, that the qualification of the immunity in Nelles v. Ontario 

did not affect the immunity of the Attorney General and Crown Attorneys from suite 

alleging negligent conduct in the performance of their duties.  Lamer J. said in 

Nelles v. Ontario, at p. 199: 

 

Further it is important to note that what we are dealing with here is 

an immunity from suit for malicious prosecution; we are not dealing 

with errors in judgment or discretion or even professional 

negligence. 

 

We are satisfied that the plaintiff does not have a reasonable cause of action for 

negligence.@63 

 
 
Other defendants, by statute, may also be immune from claims of negligence, including a defendant 

such as a Children=s Aid Society.  A Children=s Aid Society is protected under the Child and Family 

Services Act for negligence claims as it reads as follows: 

A15. B(6) No action shall be instituted against an officer or employee of a society to 

an act done in good faith in the execution or intended execution of the person=s duty 

or for an alleged neglect or default in the execution in good faith of the person=s 

duty.@64 

 
 
With respect to the police they are not immune from claims of negligent prosecution.  In Beckstead 

                                                           
63 Munro v. Canada (1993), 16 O.R. (3d) 564 (Div.Ct.) at 566 per curiam O=Driscoll, Southey and 

Montgomery, J.; Marshall Thompson v. Ontario (1998), 113 O.A.C. 82, para 56 (C.A.). 
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v. Ottawa (City) Chief of Police, the Ontario Court of Appeal was dealing with a case where an 

acquaintance of the plaintiff accused her of having fraudulently used a credit card to remove money 

from the acquaintance=s bank account.  The accusation was investigated by the defendant police 

officer but very minimal investigation was done and the officer did not pay attention to photographs 

taken by the machine in the bank.  It could be seen that the person using the card bore little or no 

resemblance to the plaintiff.  Although the charge was laid it was withdrawn by the Crown Attorney 

after a few months of proceedings.  The Crown had concluded that the evidence against the accused 

was not sufficient to proceed to trial.  The plaintiff sued the police officer and the Ottawa Chief of 

Police for false arrest, slander and negligence.  Binks J. summarized the issue relating to negligence 

and stated as follows: 

AWith respect to the claim for negligence, the matter is not easy.  What must be 

decided is whether the protection afforded the Crown Attorney and prosecuting 

officers, as was held in Al=s Steak House & Tavern Inc. v. Deloitte & Touche (1994), 

20 O.R. (3d) 673 (Gen. Div.), extends to investigating officers acting in the course of 

their employment owes a duty to his employer.  Does he owe a duty to the public at 

large and did he owe a duty to Roxanne Beckstead to act in a careful and prudent 

manner?@ 
 
 
Beckstead was appealed to the Ontario Court of Appeal which affirmed the trial judge=s decision, and 

stated as follows: 

ANone of these authorities *(the appellant, police had sited numerous authorities to 

the Court of Appeal alleging that an officer has immunity from a claim for 

negligence in the course of his duties) suggests that immunity can be granted without 

any indication of association to the activities of the Crown.  Here, there is none.  The 

police officer was an employee of the Ottawa police force and the highest the 

argument could be put was that his actions were associated with the administration  

of justice.  That does not establish immunity from actions for tortious conduct on any 

known common law principle or statutory basis.@65 
                                                           

65 Beckstead v. Ottawa (City) Chief of Police (1995), 37 O.R. (3d) 64, aff=d (1997), 37 O.R. (3d) 62 

(C.A.), 63. 
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Therefore it is possible for a plaintiff to allege negligence against the police officers and police force 

involved in his prosecution. 

 

The Availability of the Canadian Charter of Rights as Another Cause of Action 

A new cause of action became available both against the Crown and the Police when the Charter of 

Rights was passed in Canada in 1982.  The claim is a combination of sections 7 and 24 of the 
Charter which read as follows: 

                                                                                                                                                                                           
of Appeal ruling. 

 

A7.    Life, liberty and security of person B Everyone has the right to life, liberty and 

security of the person and the right not to be deprived thereof except in accordance 

with the principles of fundamental justice.@ 
 

and 
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A24.    (1) Enforcement of guaranteed rights and freedoms B Anyone whose rights or 

freedoms, as guaranteed by this Charter, have been infringed or denied may apply to 

a court of competent jurisdiction to obtain such remedy as the court considers 

appropriate and just in the circumstances.@66 
 
 
A section 7 Charter claim is one in which there is an allegation that the prosecution unfairly 

proceeded against the accused.  L=Heureux-Dubé J., of the Supreme of Court of Canada, in 

O=Connor, described it this way: 

AWhere life, liberty or security of the person is engaged in a judicial proceeding, and 

it is proved on a balance of probabilities that the Crown=s failure to make proper 

disclosure to the defence has impaired the accused=s ability to make full answer and  

defence, a violation of s. 7 will have been made out.  In such circumstances, the court 

must fashion a just and appropriate remedy, pursuant to s. 24 (1).@67 
 

 

The obligation on the Crown and police to disclose is a broad one.  This was made clear by Associate 

Chief Justice Arthur Martin in The Martin Report68: 

AThe pre-existing duty on the part of the police to provide full disclosure to Crown 

counsel is as important as it is uncontroversial.  In most circumstances, the police 

are the principal source of all information that subsequently becomes evidence in a 

criminal prosecution.  The police, as the investigative arm of the state, have the 

primary responsibility for acquiring such evidence.  However, it is Crown counsel 

who must conduct the prosecution.  Crown counsel cannot do so effectively or 

responsibly without being appraised of all that is relevant.  Material that assists an 

accused may be particularly important, as Crown counsel must prepare to deal with 

such material in court.  Alternatively, material favourable to the accused may lead 

Crown counsel to withdraw the charge, or require further investigation.  Police 
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 R. v. O=Connor (1995), 44 C.R. (4th) 1 (S.C.C.) at p. 94, See also R. v. Stinchcombe (1991), 68 
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disclosure to the Crown is also important in that it allows Crown counsel to 

discharge his or her constitutional obligation to then disclose all relevant 

information to the accused.@69 
 

Mr. Justice Sopinka, of the Supreme Court of Canada, was also of the view that section 7 may have 

expanded the options to a plaintiff in a civil action when he stated in his address to the Canadian Bar 

Association in 1995 the following: 

AThis development means that few will wish to resort to the action of malicious 

prosecution with its rigorous standards when they have at hand a mechanism that is 

much more flexible.@70 
 
 
 
 
 
 
 
 

6. THE POLICE AND CROWN AS DEFENDANTS IN ONTARIO, AND 

THEIR ATTEMPTS TO HAVE THE CLAIMS DISMISSED (ONTARIO) 
 
 
When the claimant commences his action the defendants often use every technical rule available to 

have the claim struck.  It is important for the claimant to be aware of the road blocks and attacks 

which must be overcome if the claim is going to get to trial. 

 

                                                           
69 Report of the Attorney General=s Advisory Committee on Charge Screening, Disclosure, and 

Resolution Discussion, 1993 (The Martin Report), 167. 

70 Mr. Justice Sopinka, The Tort of Malicious Prosecution: Current Scope and Future Directions 

(1995) 74 Can. Bar Rev. 366. 
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First Attack - Limitation Periods and Notices 

To commence an action in Ontario against the Crown the plaintiff must first get through the original 

notice period rules.  Section 7 of the Proceedings Against the Crown Act states that no action shall 

be commenced against the Crown: 

A7. B (1) ...unless the claimant has, at least sixty days before the commencement of 

the action, served on the Crown a notice of the claim containing sufficient 

particulars to identify the occasion out of which the claim arose, and the Attorney 

General may require such additional particulars as in his or her opinion are 

necessary to enable the claim to be investigated. 
 

(2)   Where a notice of a claim is served under subsection (1) before the expiration of 

the limitation period applying to the commencement of an action for the claim and 

the sixty-day period referred to in subsection (1) expires after the expiration of the 

limitation period, the limitation period is extended to the end of seven days after the 

expiration of the sixty-day period.@71 
 

Thus to have an action commenced against the Crown one must give notice to the Crown before the 

limitation period expires and then the plaintiff has an additional seven days after the sixty-day period 

passes to commence the action if the sixty-day period takes the claimant beyond the six month 

limitation period. 

 

Limitation Periods of Other Defendants 

Another problem is that the above sections regarding the Proceedings Against the Crown Act do not 

apply to other defendants who may have a six-month limitation period.  The police are a public 

authority and thus section 7 of the Public Authorities Protection Act applies to them and it reads as 

follows: 

A7.-- (1) No action, prosecution or other proceeding lies or shall be instituted against 
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any person for an act done in pursuance or execution or intended execution of any 

statutory or other public duty or authority, or in respect of any alleged neglect or 

default in the execution of any such duty or authority, unless it is commenced within  

the six months next after the cause of action arose, or, in case of continuance of 

injury or damage, within six months after the ceasing thereof.@72 

 

Thus a problem may arise for a plaintiff who has allowed more than four months to pass since the 

charges were dismissed or withdrawn and  has not commenced his action.  If his action is against the 

Crown the plaintiff could give notice and could issue the claim against the Crown following the 

passing of the sixty-day limitation period and within the seven-day window thereafter.  However this 

may not save the plaintiff=s claim against the police as that claim must be issued within six months 

after which the claim arose.  The safest remedy for a claimant in this situation would be to issue one 

claim against the police and any other individual defendants, and a second claim against the Crown 

after the sixty-day notice period has passed.  Although this would result in a multiplicity of 

proceeding there may be orders that they be tried together.  This would be better than having missed 

the limitation period against the police. 

 

 

Commencement of Causes of Action re: Arrest and Imprisonment 

The defendants often argue that the claim arose on a very early date and it is from that date which the 

limitation period should be calculated.  It is common for a plaintiff to allege various other related 

causes of action, such as false arrest or false imprisonment.  With respect to the Nelles test for 

malicious prosecution the final aspect of that test is that the matter must be resolved in favour of the 

accused.  Thus it may be argued that the malicious prosecution action could only be commenced 
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after the charges were withdrawn or the accused was acquitted.73  However, with the false arrest or 

false imprisonment the commencement of the date of the running of the limitations period is the date 

of the arrest or imprisonment and does not continue until the date of the withdrawal of the charges or 

other final disposition.74 

                                                           
73 Ihnat v. Jenkins [1972] 3 O.R. (C.A.) at 631 to 632; Perna v. Canada (Royal Canadian Mounted 

Police B RCMP) unreported decision [1993] O.J. 451 Ontario Court of Appeal (Gen. Div.), Then J., 5. 

74 Nicely v. Waterloo Regional Police (1991), 2 O.R. (3d) 612 (Div. Ct.), 618. 

 

Defendant====s Use the Rules of Civil Procedure to Attack the Claims 

The defendant may use either Rule 20, Rule 21, or both on the same motion, in an attempt to strike 

the claim.  With respect to the defendants bringing a motion early on to dispose of all or part of the  

 

claim pursuant to the limitation periods not having been complied with, this is possible as it would 

constitute an issue before trial and may be resolved under Rule 21.01 which reads as follows: 

AA party may move before a judge: 

 

(a)  for the determination, before trial of a question of law raised by a 

pleading in an action where the determination of the question may 

dispose of all or part of the action, subsequently shorten the trial or 

request in a substantial saving of costs; or 

 

(b)  to strike our a pleading on the ground that it discloses no reasonable 
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cause of action or defence...;@ 

 

Rule 20 of the Rules of Civil Procedure reads as follows: 

A(3) A defendant may, after delivering a statement of defence, move with supporting 

affidavit material or other evidence for summary judgment dismissing all or part of 

the claim in the statement of claim...@ 
 
 
Rule 20.04(2) reads as follows: 
 

AWhere the court is satisfied that there is no genuine issue for trial with respect to a 

claim or defence, the court shall grant summary judgment accordingly.@ 
 

The Respondent, on a motion for summary judgment, is not entitled to sit back and rely on the 

possibility that more favourable facts may develop at trial.  There must be sufficient evidence for the 

motions judge to determine that there is a genuine issue for trial.75  While the onus always remains 

on the moving party to show that there is no genuine issue for trial it is up to the respondent to put its 

best foot forward and to Alead trump or risk losing.@76  If the plaintiff is able to put some facts into 

issue, from which the motions judge cannot draw a common sense inference in favour of the claim 

being struck, such that there remains to be determined facts by a trial so that there is a Agenuine issue 

for trial@ then the matter would continue to move forward towards the trial and not be struck at this 

stage.77  The Ontario Court of Appeal has ruled that the six-month limitation period in the Public 

Authorities Protection Act does not apply when Acts are done in bad faith or maliciously.78 

                                                           
75 Irving Ungerman Ltd. v. Galanis (1991), 4 O.R. (3d), 545 (C.A.), 545. 

76 1061590 Ontario Limited v. Ontario Jockey Club, [1995] 21 O.R. (3d) 547 (Ont.C.A.); 

Transamerica Life Insurance Co. of Canada v. Canada Life Assurance Company (1996), 28 O.R. (3d) 423 
(Gen.Div.), 434-435. 

77 Aguonie v. Galion Solid Waste Material Inc. (1998), 156 D.L.R. (4th) 222 (Ont. C.A.). 

78 Des Champs v. Conseil, [1997] O.J. No. 125 (C.A.) at 3. 
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It is a common practice for the Crown, and/or the police, when named as defendants, to bring a 

motion to strike the claim either for non-compliance with notices or limitation periods, and 

simultaneously to seek a striking of the claim on the argument that the facts do not disclose a genuine 

issue for trial.  An example of this is the case of Thompson v. Ontario et al., wherein the Ontario 

Court of Appeal dismissed the plaintiff=s appeal of a ruling by a motions judge that there was not 

sufficient evidence to allow the matter to proceed to trial.79  In this case the motions judge had ruled  

 

that there was no genuine issue for trial, as the Crown attorneys had reasonable and probable cause to 

prosecute Thompson and there was no malice.80 

 

Another deterrent to the plaintiff in commencing an action of this nature is cost.  In Thompson the 

motions judge had awarded the successful defendants (Crown and Police) costs on a solicitor and 

client scale.  Although leave to the Court of Appeal was granted on the issue as to whether the 

motions judge had properly determined the cost question the appeal was dismissed.81  Thus the 

plaintiff had to pay the solicitor and client costs as awarded by the motions judge, and was also 

required to pay the costs of the proceeding to the Court of Appeal.  Although costs are a separate 

topic from this paper it should be noted that the motions for summary judgment in Ontario often 

involve extensive cross-examinations on the supporting affidavit material.  The hearings themselves 

may take several days and thus the costs to be incurred to this point may be many thousands of 
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80 Ibid, 54-55. 
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dollars.  In the case of McTaggart82 costs were fixed to the successful plaintiff on the hearing of a 

motion for summary judgment in the amount of $18,000.83  However the Draft Bill of Costs showing 

the full solicitor and client costs incurred to the point of the motion being heard was approximately 

$60,000.84  There was also five days of oral argument in this matter before the judgment was 

rendered.  The cost of proceeding through these motions are extremely onerous and prohibitive to a 
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83 Peter MacKinnon has written an article concerning the costs outlining his arguments as to why 
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plaintiff.  On the other hand the defendants, the Crown attorneys and the police forces, have either 

significant sources of funds and are often represented through insurance policies.  Thus Crown and 

police defendants are much better able to endure the delay and legal costs incurred in proceeding 

through these motions to strike the claim. 

 

7. CIVIL TRIALS ALLEGING MALICIOUS PROSECUTION CONDUCTED 

BY THE CROWN AND POLICE 
 

This paper will review three actions which have successfully resulted in an award of damages against 

either the Crown or the police.  The leading decision is from the Supreme Court of Canada when 

Benoit Proulx had his award, as granted to him by the trial court, reinstated.  It had been overturned 

by the Court of Appeal of Quebec.  Another successful decision was brought by Michael Oniel, who 

had two unsuccessful trials before a jury.  Although the jury dismissed his claim the Ontario Court of 

Appeal ultimately awarded him damages.  The last case to be reviewed is that of Michael McTaggart 

who was successful at trial, without a jury, and awarded compensation for wrongful conviction 

against the police on the basis of breaches of his Charter rights. 

 

 

The Facts in Proulx 

A female engineering student at Laval University in Quebec was shot and killed.  Benoit Proulx was 

her boyfriend.  The police completed their investigation and could not determine who was the 

murderer.  However a few years after the murder a radio station did a story on the murder and 

reported that the police investigator, then retired, and the radio station, were of the view that Proulx 



 
 

 

55 

was the murderer.  Proulx launched a defamation claim against the radio station and the retired 

police investigator.  A Quebec Crown attorney engaged the retired police investigator to assist in the 

review of the evidence and authorized the laying of a charge of first degree murder against Proulx.  

Although the murder had occurred in 1982 the trial against Proulx was not completed until 1991 at 

which time a jury convicted Proulx and he was sentenced to life in prison without eligibility of 

parole for 25 years.  Proulx appealed his conviction and the Quebec Court of Appeal, in a unanimous 

decision rendered per curium set aside the guilty verdict and entered a verdict of acquittal.  The 

Court of Appeal pointed out errors committed by the trial judge and concluded that Ain the present 

case, a properly instructed jury could not reasonably have decided that the accused was guilty 

beyond a reasonable doubt.@85  The civil action for malicious prosecution was against the Quebec 

Attorney General and the trial judge found that the prosecutor=s decision to recruit the retired police 

investigator to assist in the resurrected prosecution file, not withstanding his status as a defendant in 

Proulx=s well publicized million dollar defamation suit, was evidence of  malice.  The prosecutor was 

acting with apparent indifference to the improper mixing of public and private business.  Rioux J. 

was the trial judge and there had been a decision made that once the liability issue was resolved the  

 

issue of quantum would be decided if necessary.  Rioux J. became ill and Letarte J. took over the 

case and assessed the quantum of damages as follows: 

AExpenses    $115,400.00 

Loss of earnings capacity  $814,347.86 

Moral damages   $250,000.00 
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Due to an error in addition, the total should read $1,179,747.86"86 

 

Although the Quebec Court of Appeal had overturned the trial judge=s ruling on liability of the 

Quebec Attorney General the majority of the Supreme Court (four to three) reinstated the trial  

judge=s finding on quantum and liability.87  Thus in Proulx we have a decision where the prosecuting 

Crown was responsible on the basis of having maliciously prosecuted the accused. 

                                                           
86 R. v. Proulx (2001) S.C.C. 66 [2001] S.C.J. No. 65, 58-59. 

87 R. v. Proulx (2001) S.C.C. 66 [2001] S.C.J. No. 65 Majority judgment was written by Iacobucci 

and Binnie JJ., agreed on by McLachlin C.J. and Major J., with the dissenting judgment written by L=Heureux-Dubé 
J., with Gonthier and Bastarache JJ. concurring in the dissent. 

 

 

 

The Oniel Case 
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The Ontario Court of Appeal in Oniel88 reviewed a trial decision of the Ontario Superior Court in 

which Mr. Oniel had alleged that the police (no claim against the Crown) had prosecuted 

maliciously.  Oniel=s cause of action were based on a criminal charge in which a gentleman named 

Mr. Cantero alleged that Oniel robbed him of a wristwatch and $40 in a bookstore on Yonge Street 

in Toronto and later assaulted him at a cinema in Toronto.  Mr. Cantero reported these incidents to 

the police two days later.  When Mr. Cantero saw Oniel in a record store he found a police officer 

who arrested Oniel.  The police officers interviewed Mr. Cantero and charged Oniel with robbery.  

Defence counsel for Oniel wrote letters to the Crown informing the prosecutors that Mr. Cantero was 

not a reliable witness and he wrote to the Crown saying Ato continue with the prosecution will make 

the police and the Crown part of a malicious prosecution instigated by Mr. Cantero.@89  The police 

pressed ahead and the matter went to the jury who returned a verdict of not guilty.  Oniel commenced 

an action against the Chief of Police in Toronto and the individual officers who had been in charge of 

the prosecution.  

 

The civil action was determined by a jury in April 1993 but the Ontario Court of Appeal allowed an 

appeal from the judgment and directed a new trial in 199590 on the basis that the trial judge had erred 

in failing to instruct the jury that the respondents could be liable for malicious prosecution if the jury 

                                                           
88 Oniel v. Toronto (Metropolitan) Police Force [2001] O.J. No. 90 (Ont.C.A.). 

89 Ibid, para 18. 

90 Oniel v. Toronto (Metropolitan) Police Force [1995] O.J. No. 222. 
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found that even though they had reasonable grounds for charging Oniel they had persisted with the 

prosecution after discovering that there was no basis for it. 

 

Before the second trial was held Oniel attempted to amend his Statement of Claim to include a claim 

for damages for breach of Charter rights but this was dismissed in May 1997.  In September 1997 

the Ontario Court of Appeal reversed that order and held that the amendment should be allowed.91  

Although the respondent police attempted to appeal this ruling regarding the Charter rights to the 

Supreme Court of Canada leave was not granted. 

 

The second trial, also by a jury, regarding the malicious prosecution and now Charter rights took 

place in June 1998.  The Trial Judge left the issue of malicious prosecution with the jury and decided 

the issue of the alleged Charter breach on his own.  Oniel acted for himself without counsel of 

record, although he had some lawyer assistance.  The jury ruled against Oniel on the question of 

malicious prosecution and the trial judge ruled against him on the issue of his alleged Charter 

breach.  Oniel attempted to have the trial judge consider an argument of negligent investigation by 

the police but since this had not been pleaded Sommers J. would not consider it.  Oniel appealed the 

ruling of Sommers J. and the jury ruling to the Ontario Court of Appeal.  

 

Borins J.A., on behalf of himself and Sharpe J.A., ruled that Sommers J. had not properly instructed 

the jury on the issue of malicious prosuection.  Borins J.A. stated: 

AThe Trial Judge should have made it clear that malice exists if the jury were to find 

that the respondents continued the prosecution either for an improper purpose, or in 

                                                           
91 Oniel v. Toronto (Metropolitan) Police Force [1997] O.J. No. 3886. 
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reckless disregard of evidence which would have disclosed the unreliability of the 

information provided by Mr. Cantero, or out of ill will, spite or for selfish purposes, 

or because Mr. Cantero wanted them to do so.@92 
 

                                                           
92

 Ibid, para 65. 

Rather than order a new trial Borins J.A. concluded that the jury, if properly instructed, would have 

found that the respondents were acting by malice in continuing the prosecution and thereby gave 

judgment in the amounts which had been determined as proper damages by the jury: 

Special damages: Legal fees    $15,500 
Out-of-pocket transportation, etc. $  1,000 
Loss of income to date  $42,000 

General damages: Pain and suffering   $12,500 
Aggravated damages   $  4,000 
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Total $75,00093 
 

However Borins J.A. concurred with the trial judge in finding that Oniel=s Charter rights had not 

been reached and would give no damages under this heading.94  With respect to the argument made 

before the Trial Judge that there should be a ruling on the question as to whether there was negligent 

investigations, Borins J.A. ruled that this claim was too late as it had not been pleaded or discussed 

during the trial and it would deprive the defendant of the proper opportunity to address that issue for 

the Trial Judge, or the Court of Appeal to rule on it.95  MacPherson J.A. wrote a strong dissent.  

MacPherson J.A. was of the view that the Trial Judge=s instructions concerning malice were  

appropriate.  Also, MacPherson J.A. disagreed with the remedy and concluded that if the instructions 

were improper the appropriate remedy would have been a new trial.96 

                                                           
93 Oniel v. Toronto (Metropolitan) Police Force [2001] O.J. No. 90 (Ont.C.A.), para. 5. 

94
 Ibid, para. 71-75. 

95 Ibid, para. 87. 

96
 Ibid, para. 134. 
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Although MacPherson J.A would have ordered a new trial Borins J.A. reviewed how long this matter 

had been before the courts and that an Appellate Court may substitute any decision that the Appellate 

Court considers just pursuant to s. 134 (1)(c) of the Courts of Justice Act.  Borins J.A. stated: 

AIn my view, it would not be just to order another trial.  It would be the third trial.  

Two trials will have been wasted because in each the jury had been misdirected.  

This is the third appeal to this court.  This case has also been before the Supreme 

Court of Canada.  The parties have been living with this case, in one way or another, 

for over fifteen years.  It is time for closure.  I appreciate that this Court should act 

cautiously before exercising its power to substitute its own finding for that of a jury, 

but the circumstances require a final determination.@97 
 
 
Oniel=s case was before the court for over fifteen years before it was finally resolved.  Another case  

before the court for a long period of time was that of Michael McTaggart.  His case was before the 

court for ten years before the trial was concluded in his matter. 

 

McTaggart====s Successful Civil Action (Ontario) 

The case of Michael McTaggart (AMcTaggart@), also known as ASubway Elvis,@ is a wrongly 

convicted who was successful in his civil trial for damages for being wrongly convicted of bank 

robberies.  McTaggart=s claim was against the Halton Police Force, the York Police Force (both 

places where the robberies occurred) and the Attorney General of Ontario on behalf of the Crowns 

who prosecuted him. 

 

                                                           
97

 Ibid, para. 93. 
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McTaggart=s claim was attacked by the defendants, Crown and Police, in the usual manner to try and 

get the claim dismissed.  The first was an attack on the claim for not disclosing any cause of action 

pursuant to Rule 2198 and the second attack was under Rule 20 to dismiss the claim for insufficient 

evidence to demonstrate a genuine issue for trial.99  Both of the above attacks were unsuccessful and 

the matter proceeded to trial before Dyson J.  It was heard for a total of 21 days from January to 

March 2000.  The defendant York Police had been released by this time and thus the claim was 

against two defendants, the first identified as Her Majesty the Queen in Right of Ontario, Ministry of 

the Attorney General (which is the Crowns who prosecuted McTaggart) and W.I. James Harding 

(Chief of Police of the Halton Region as the identified representative). 

 

The Facts in McTaggart 

                                                           
98 McTaggart v. Ontario (1991) 6 O.R. (3d) 456 (Gen.Div.), per Corbett J., which was appealed to 

the Divisional Court by the defendants who were also unsuccessful. 

99
 McTaggart v. Ontario, [1995] O.J. No 3502 (Gen.Div.), per Thomas J., which was appealed to the 

Divisional Court by the defendants who were also unsuccessful and leave to the Ontario Court of Appeal was denied. 

McTaggart, who had been born in 1954 in Toronto, had by the age of 14 been a busker in subway 

stations, singing for tips, and was identified by one of the local newspapers as ASubway Elvis@ for his 

impersonations of Elvis Presley.  McTaggart had quit school at the age of 14, although he came from 
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a successful family.  His father had attained the rank of a Group Captain in the Second World War.  

After the war his father and mother had established a successful business known as Culligan Water 

Heaters.  His father had died in 1976 and McTaggart was pursuing his career, although his moderate 

success, as an entertainer.  In 1986 McTaggart was arrested, held in custody and eventually tried for a 

series of bank robberies in the Halton Region.  McTaggart, at his first trial in November 1986 was 

able to demonstrate that he had alibis for two of the four bank robbery charges that he was facing.  

The jury acquitted him of two robberies and could not decide on the other two.  However McTaggart 

was retried on the two charges in which the first jury could not decide and he was convicted in 

September 1987.  In November 1987 he was released pending trial.  However while he was on bail a 

further bank robbery occurred in York Region.  The York Police, in their investigation, became 

aware that McTaggart had been convicted of the two Halton bank robberies, was facing seven other 

bank robbery charges in the Kitchener/Waterloo area and that all of these bank robberies had been 

done by a lone bank robber in a similar manner.  The robberies were all of trust companies which 

were not equipped with security cameras.  The robber always entered just before closing, engaged in 

conversation with an employee until he was last in the bank.  The robber would gather the tellers 

together and handcuff them.  The robber would always carry a bag and took money from the vault.  

No fingerprints were ever found.  The robber was described as clean shaven with fair complexion 

and a round baby face.  The robber wore a hat, sunglasses and some sort of jacket.  He always carried 

a bag over his shoulder.  The robbery in Woodbridge, which had occurred in York Region while 

McTaggart was on bail pending appeal, had been done by a similarly described lone bank robber.  

Thus he was arrested, charged and held in custody pending trial on the York robbery.   

McTaggart was acquitted of the York robbery by a jury.  Just ten days prior to the commencement of 

the trial the Crown had revealed that they had some witnesses who observed a suspicious character, 
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whom it seemed clear was the bank robber, who attended the bank on Friday (the bank being robbed 

on Saturday).  Once this information was available to defence counsel they could resist the 

allegations by presenting an alibi if they could determine where McTaggart had been on Friday.  In 

fact he had been in the accompaniment of staff from his defence lawyer=s office in the afternoon.  

They had assisted in a process whereby McTaggart, and his mother and brother, had to sign 

documents before a Justice of the Peace to extend McTaggart=s time on bail.  Thus it was established 

that it was impossible for McTaggart to be in Woodbridge at the time on Friday when the robber was  

in the bank.  Thus he was acquitted by the jury and was granted bail pending the appeal of the Halton 

charges.   

 

In February 1990 the Court of Appeal allowed his appeal and ordered a new trial with respect to the 

convictions for the Halton robberies.  However in June 1990 the Crown, in both Milton and 

Kitchener/Waterloo decided to withdraw all charges which were subject to the new trial and the three  

outstanding charges for the bank robberies in Kitchener.  Thus as of June 20, 1990, McTaggart was  

no longer facing any bank robbery charges. 

 

McTaggart=s criminal counsel engaged the services of John Laskin,100 a barrister and solicitor 

involved in civil law, who commenced an action in October 1990 on behalf of McTaggart.  In 1994, 

when John Laskin went to the Ontario Court of Appeal as a justice Haig DeRusha became his 

counsel.  The case went through the road blocks of the motions for summary judgment brought by  

 

                                                           
100

 John Laskin is currently Justice Laskin, of the Ontario Court of Appeal, and is the son of the late 

Bora Laskin, Chief Justice of the Supreme Court of Canada. 
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the defendants and ultimately was heard before Dyson J., of the Superior Court of Ontario, sitting 

without a jury.   

 

In his judgment Dyson J. described how McTaggart was first identified as a suspect.  The witnesses 

of some of the robberies had attended with the investigating officer from Halton, Sergeant Wilson, 

who had arranged for the witnesses to review a photo lineup and at that time they identified from a 

series of photographs, none of which were of Mr. McTaggart, a person whom they thought was the 

bank robber.  This person was investigated but the police found that they had no additional evidence 

other than this identification.  Therefore they moved to the next stage which was to have a police 

artist, with the assistance of the descriptions by the witnesses, and the photograph of the suspect that 

the witnesses had identified, draw a sketch which resembled the robber.  This sketch was distributed 

to local racetracks on the assumption that they culprit might be a big gambler.  An elderly couple, 

employed at Greenwood Racetrack as ticket sellers, contacted the police because they knew a patron  

who visited the racetrack from time to time and he resembled the sketch.  This patron was 

McTaggart. 

 

The Halton Police obtained a six-year old photo-lineup from Calgary, Alberta.  The photo had been 

taken by the Calgary Police when McTaggart was charged with a marijuana offence.  This photo-

lineup contained only eight pictures and clearly McTaggart had the roundest face of all of the 

subjects in the photo lineup.  The culprit had been described by many witnesses as having a round 

face.  As a result of being shown this lineup the teller witnesses identified McTaggart as the person 

who had robbed them. 
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The trial concerned the strength of the Crown=s case.  The case depended on the bank tellers being 

able to confidently claim that McTaggart was the robber.  They claimed they first saw the eight-

picture photo-lineup and picked him out as the robber.  What had not been disclosed to defence 

counsel or even to the Crown was the process in which the bank tellers had identified the earlier 

suspect from the 300 photos.  This identification of the other suspect had resulted in the Halton 

Police swearing out a search warrant whereby it was indicated that one of these tellers was confident 

that this other suspect was the robber.  Yet when she testified that McTaggart was the robber she 

stated at court how confident she was that McTaggart was the robber.  None of the jury, the judge,  

defence counsel nor even the Crown was aware that this witness, along with another major 

identification witness, had previously identified the other suspect as the robber. 

 

The investigating officer had explained during the civil trial that he had felt that the identification of 

the other suspect was not relevant.  It was his position up until the trial that the earlier identification 

by the witnesses of the other suspect had not been a Apositive identification@ at all and had merely 

been an indication that the person looked like the robber.  In support of this statement the 

investigating officer produced his notebook of when the witnesses reviewed the 300 photo lineup 

and his notes were supportive of his position.  However during the trial it became apparent that the 

investigating officer had rewritten his notebook during the relevant period and that his original 

notebook had indicated that both of these witnesses had identified the earlier suspect as the robber.  

The recording in the first notebook that the investigating officer produced had read Aboth stated that 

the photo of (name deleted) was very similar to photo of suspect - no positive Ident.@101  The original 

                                                           
101 McTaggart v. The Queen (2000) O.J. No. 4766 (S.C.), para. 93.  Halton Police, the only 

unsuccessful defendant, filed an appeal to the Court of Appeal for Ontario.  However the appeal was abandoned in 
2001 and the amounts awarded pursuant to the judgment were paid to McTaggart, as well as solicitor and client costs 
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notebook of the events had read Aboth I.D. (name deleted).@  Dyson J. found that the investigating 

officer would have known that the earlier identification was relevant and that he intentionally 

suppressed this information.  Secondly the changing of the notebooks was to provide a safe and 

reasonable explanation of the first identification if it should come under any attack during cross-

examination.  However since this information was not even disclosed to the Crown Attorney who  

prosecuted McTaggart the earlier identification was never the subject of any discussion of review 

during the criminal trial.102 

                                                                                                                                                                                           
as agreed, in the amount of $272,850. 

102
 Ibid, para 93. 

 

The nature of the claims made by McTaggart against the police and Crown were a breach of his 

Charter rights and a malicious prosecution requiring the four elements as set out by the Supreme 

Court of Canada in Nelles.  Dyson J. stated in his reasons for judgment: 
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A...I am of the view that a ratio based on the so-called AConstitutional Tort@ is a more 

satisfactory, efficient and appropriate approach to the ascertainment of 

responsibility in this case than to torture the facts of the case, to some extent, to make 

them fit the four requirements of malicious prosecution.@103 
 
 
Dyson J. found that based on the judgment in O=Connor of the Supreme Court of Canada and the 

comments of Sopinka J., of the Supreme Court of Canada in his address to the Canadian Bar 

Association in 1995 that the abusive process, which Dyson J. found to have occurred, could be more 

easily addressed by applying Section 7 of the Charter and Section 24 (1) of the Charter which allows 

for damages to be assessed by an appropriate court.104 

 

With respect to damages Dyson J. noted that McTaggart had been incarcerated for approximately 20 

months and had been before the court dealing with the criminal charges for approximately four years, 

during which time he was under bail conditions.  However when it came to deciding the damage 

issue Dyson J. noted: 

AThe body of precedent in this type of case is simply too narrow to establish any sort 

of Aconventional@ award and, in any event, a so-called conventional award is always  

 

subject to considerable variance due to the peculiar facts of a case and the particular 

effects on the individual.@105 
 

Dyson J. found that the incarcerations between 1986 and 1990 have had a profoundly adverse effect 

on McTaggart such that he became Aan angry, embittered, anti-social and isolated member of 

                                                           
103 Ibid, para. 119. 

104 Ibid, para. 123-126. 

105 Ibid, para. 129. 
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society.@106  The trial judge noted that since 1992 McTaggart had not been psychiatrically or 

physically incapable of pursuing gainful employment and was therefore obligated to mitigate his 

damages.  However he had been on social assistance (welfare) during that time period.  The only 

erratic behaviour observed was McTaggart stomping out of the courtroom on one occasion when he 

heard evidence with which he did not agree and his tenancy to demonstrate his singing prowess by 

singing while in the witness box.107  The trial judge also noted that in 1992 McTaggart had produced 

a CD, some of the material being composed by him.  Further within the last two years he had opened 

for the Ink Spots on New Year=s Eve at the Royal York Hotel in Toronto.  Thus the judge found that 

he has considerable talent as an entertainer and has been able to use such abilities since 1992.108 

 

The damages awarded by Dyson J. were as follows: 

Lost Income:  $  60,000 
General Damages: $150,000 
Punitive Damages: $  20,000 

Total:   $210,000109 
 

 

                                                           
106

 Ibid, para. 182. 

107 Ibid, paras. 185 and 187. 

108
 Ibid, paras. 190 and 191. 

109 Ibid, paras. 192-207. 
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McTaggart also received prejudgment interest for over ten years, which amounted to an additional 

$192,780, and thus his total award for claim and interest was $402,780.  He also received solicitor 

and client costs.  He also received solicitor and client costs in the amount of $272,850 for a total 

award of $675,630. 

 

In determining the quantum of punitive damages Dyson J. noted the mistake that is often made in the 

process of a wrongful prosecution: 

AProfessor Dianne L. Martin in her excellent paper, AThe Role of Police in Causing 

Wrongful Convictions: An International Comparative Study@, defined the term Anoble 

cause corruption@ as follows: 

 

The conduct that is explained in this way may include everything 

from disregard for due process safeguards, to overt pressure on 

witnesses to give evidence that will support a conviction of the 

selected suspect and falsification of evidence, all in the name of 

securing a conviction of someone police have decided is guilty.@110 
 
 
Dyson J. found that the investigating officer=s tactics constituted what Professor Martin calls  Anoble 

cause corruption.@  Dyson J. stated the following: 

Asuch wanton, odious and willful behaviour demonstrated a complete disregard for 

the plaintiff=s fundamental rights and warrants an award of punitive damages I 

assess such damages in the amount of $20,000.@111 
 

This trial was successful only against the Halton Police.  The action against the Crowns who 

prosecuted McTaggart was dismissed as Dyson J. was not prepared to accept the plaintiff=s position 

that the Asins of the police are the sins of the Crown.@112 

                                                           
110 Ibid, para. 203. 

111 Ibid, para. 205 

112 Ibid, para. 100.  With respect to the costs incurred by the Crown Dyson J. ordered that these be 
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Conclusions Regarding Civil Proceedings 

                                                                                                                                                                                           
paid on a party and party scale by the unsuccessful defendant, the Halton Police. 

As for successful civil actions against the Crown or police in Canada, there is the Proulx decision 

from Quebec, which was successful at trial, rejected by the Quebec Court of Appeal but reinstated by 

the Supreme Court of Canada; the Oniel in Ontario decision in which the jury ruled against Oniel but 

the Court of Appeal for Ontario reversed the jury decision and awarded him damages as assessed by 

the jury; and McTaggart in Ontario in which the trial occurred before a judge alone.  There is not a 

sufficient number of successful trial decisions or any appellate decisions to give a clear indication as 

to how damages will be awarded in Canada.  To get some understanding of approaches taken 

elsewhere, to civil actions and to gratuitous awards, the approaches in the United States and the 

United Kingdom will also be considered. 
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8. WRONGFUL CONVICTION COMPENSATION IN THE UNITED STATES 
 

The United States is Canada=s closest neighbour and has a population ten times greater.  Canadians 

are aware of events that occur in the United States because of the media overlap.  Canadians are 

familiar with the case of Rubin AHurricane@ Carter who was convicted of murdering three whites in a 

New Jersey bar.  Carter wrote a book of his ordeal.113  Bob Dylan sung about Carter=s plight in his 

song AHurricane.@114  There was also a movie entitled AThe Hurricane@115 which depicted Carter=s 

life and struggle until eventually being freed by his conviction being overturned.  However Carter 

was never compensated, even though most of the public were familiar with his case and would 

conclude that he was wrongfully convicted.  This is certainly true in Bob Dylan=s lyrics: 

 

 

                                                           
113 Rubin AHurricane@ Carter, The 16th Round: From Number One Contender to Number 45472 

(Toronto: Penguin Books, 1991). 

114
 Bob Dylan and Jacques Levy, First Release Desire (Columbia, 1976), Compilation Bob Dylan=s 

Greatest Hits, Vol. 3 (Columbia 1994), Compilation The Essential Bob Dylan (Columbia: 2000). 

115 The Hurricane, Norman Jewison, director (Universal Studios, 2000). 
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ARubin Carter was falsely tried. 

The crime was murder Aone,@ guess who testified? 

Bello and Bradley and they both baldly lied 

 

And the newspapers, they all went along for the ride. 

How can the life of such a man 

Be in the palm of some fool=s hand? 

To see him obviously framed 

Couldn=t help but make me feel ashamed to live in a land 

Where justice is a game.116 
 

Practices in the United States 

The United States has not signed or ratified the Optional Protocol to the International Covenant on 

Civil and Political Rights (AThe Covenant@).117  Also there is strong state jurisdiction over criminal 

law.  Each state takes its own approach.  Approximately 13 states have passed legislation to allow for 

ex-gratis compensation for the wrongly convicted.  The jurisdictions and the maximum 

compensation schedules are as follows: 

ACalifornia:  $10,000 total 

Illinois:  $147,000 total 

Iowa:   $50 per day incarcerated, plus lost wages 

Maine:  $300,000 total 

New Hampshire: $20,000 total 

New Jersey:  $20,000 for each year incarcerated, or twice earnings before 

imprisonment 

New York:  no limit. 

North Carolina: $10,000 per year incarcerated, maximum of $150,000 

 

Ohio:   $25,000 per yer incarcerated, plus lost wages and attorneys= fees (10 

percent interest added) 

Tenessee:  Aactual damages@ 

Texas:   $50,000 

West Virginia: Afair and reasonable damages.@ 

 

                                                           
116

 supra note 114, with the entire song found at Appendix 4. 

117
 This reference is to Article 14 (b) of the Optional Protocol which has been described in this paper 

as AThe Covenant. 
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Wisconsin:  $5,000 per year, maximum of $25,000 (claims board can petition 

legislature for more) 

Washington D.C.: no limit 

Federal government: $5,000"118 

                                                           
118 Andrew Wolfson, The Courier Journal, Louisville, Kentucky (2001), 

www.courierjournal.com/localnews/2001/07/01/ky_compensation.htm on p. 1 and 2 of 3, with a stated source: 
University of Chicago Law Roundtable, updated by Adele Bernhard, law professor, Pace University School of Law, 
White Plains, N.Y. 

 

There is no unified approach to compensating the wrongly convicted in the United States.  Since 

each State has its own approach to criminal law and to compensation this paper will look at Florida 

and New York State where there has been compensation put into effect for wrongly convicted 

persons. 
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Pitts and Lee (Florida) 

In July 1998 Freddie Pitts, and Wilbert Lee, were each paid $500,000 from the State of Florida for 

their wrongful convictions.  Freddie Pitts, 54, and Wilbert Lee, 62, are both black men who were 

convicted of murder in 1963 in Florida of two white gas station attendants by all-white juries.  

Although there was no evidence linking Pitts, a 27-year old soldier, and Lee, a 19-year old cook, to 

the crime they were apprehended as suspects and beaten until they confessed.  Following their 

convictions they were on death row for nine years when a white man, Adams, admitted to the 

murders and passed a lie detector test.  They were retried but a judge in a 1972 re-trial did not allow 

the jury to hear about Adams= confession and Pitts and Lee were convicted again.  However after the 

Pulitzer Prize-winning book was written about their case in 1975 the Governor of Florida ordered an 

investigation and used executive privilege to grant Pitts and Lee full pardons.119  Legislation had 

been proposed every session since 1977 but it was not until 1998, when the Republican Party set its 

sights in winning the Governor=s race and campaigned hard to win more support among blacks, that a 

compromise bill was passed compensating each of them with US $500,000.  In considering the 

extent of the damage experienced by the wrongly convicted the words of Lee, now 62 and a 

correctional counsellor for Miami-Dade County should be considered: 

 

                                                           
119

 C.N.N. Report www.cnn.com/US/9807/13/deathrow.restitution/ 
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AI lost all my young lifehood...I lost all my family.  I lost everything.@120 

                                                           
120 C.N.N. Report www.cnn.com/US/9807/13/deathrow.restitution/ 

The awards given to Lee and Pitts were a long time coming and were a small amount for the time 

period in which they suffered. 
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Zimmerman (New York State) 

Another noted case of compensation finally being paid was to Isidore Zimmerman.121  In 1937 

Zimmerman was convicted of first degree murder arising out of a robbery of an after-hours club that 

resulted in the death of a New York City police officer.  He was sentenced to death in 1938 by 

electric chair.  The governor commuted his sentence to life imprisonment.  In 1962 the Court of 

Appeal reversed the conviction and ordered a new trial.  At the new trial it was found that a key 

prosecution witness had falsely testified and had made previous statements to the prosecutor that 

were materially inconsistent with his later testimony.  The prosecutor knew of these statements but 

failed to correct them and thereby denied the court and the defendant an opportunity to examine the 

statements.  The Court of Appeal found the prosecutor=s conduct deprived Zimmerman of a right to a 

fair trial that was tantamount to a suppression of evidence.  Zimmerman had been in jail 24 years but 

ultimately released in 1962.  It was in 1982 that New York State passed a specific law to allow the 

immunity against the State to be lifted so that he could pursue his claim.  This was resolved by way 

of a payment to him in the amount of one million dollars.  Unfortunately he died a few months later. 

 It had taken over 20 years after his release for him to be compensated. 

 

 

 

 

 

                                                           
121 Zimmerman v. State of New York (1982) 455 N.Y.S. 2d 974 (N.Y.C.A.) 
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Conclusions About United State====s Processes 

The application of the various caps by the various states on the amount of compensation that can be 

paid out has affected the awards.  For example, in Ohio, an analysis of 24 cases since 1985 shows 

that there was an average of $157,000 each, with the largest being $720,645, to a man in prison for 

more than 22 years.122 

 

In the United States there seems to be a refusal, or at the minimum great reluctance, to compensate 

those who are wrongly convicted.  Even their most noted cases have not resulted in awards near the 

amounts that have been paid in Canada for similar periods of incarceration and the awards took an 

excessively long time to be granted. 

 

9. UNITED KINGDOM COMPENSATION PROCESSES AND CIVIL 

ACTIONS FOR WRONGFUL CONVICTION 
 
 
In the United Kingdom (AUK@) campaigns by legal professional interest groups such as JUSTICE,123 

have led to the government passing legislation which reflects the wording of Article 14.6 of the 

International Covenant on Civil and Political Rights (Athe Covenant@).124 

                                                           
122 Wolfson, Andrew, The Courier Journal, Louisville, Kentucky (2001), 

www.courierjournal.com/localnews/2001/07/01/ky_compensation.htm on p. 2 of 3. 

123 Located at www.justice.org.uk, an organization that was founded in 1957. 

124 See topic 2. Canada Signs the United Nation Covenant to Compensate Wrongly Convicted... in 
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Section 133 of the Criminal Justice Act, 1988, reads as follows: 

 AMiscarriages of justice 

 

                                                                                                                                                                                           
this paper. 

133.C (1) Subject to subsection (2) below, when a person has been convicted of a 

criminal offence and when subsequently his conviction has been reversed or he has 

been pardoned on the ground that a new or newly discovered fact shows beyond 

reasonable doubt that there has been a miscarriage of justice, the Secretary of State 

shall pay compensation for the miscarriage of justice to the person who has suffered 

punishment as a result of such conviction or, if he is dead, to his personal 

representatives, unless the non-disclosure of the unknown fact was wholly or partly 

attributable to the person convicted. 

 

   (2) No payment of compensation under this section shall be made unless an 

application for such compensation has been made to the Secretary of State. 

 

    (3) The question whether there is a right to compensation under this section shall 

be determined by the Secretary of State. 

 

    (4) If the Secretary of State determines that there is a right to such compensation, 

the amount of the compensation shall be assessed by an assessor appointed by the 

Secretary of State. 

 

    (5) In this section Areversed@ shall be construed as referring to a conviction having 

been quashedC  

 

(a) on an appeal out of time; or 

 

(b) on a referenceC 

(i) under section 17 of the [1968 c. 19.] Criminal Appeal 

Act 1968; 

(ii) under section 263 of the [1975 c. 21.] Criminal Procedure 

(Scotland) Act 1975; or 
(iii) under section 14 of the [1980 c. 47.] Criminal Appeal 

(Northern Ireland) Act 1980. 
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(6)    For the purposes of this section a person suffers punishment as a result of a 

conviction when sentence is passed on him for the offence of which he was 

convicted.@125 
 

Compensation in the UK by the Home Secretary 

Prior to 1988 the Home Secretary compensated wrongful convictions under his general power to 

deliver justice.  The Home Secretary made a statement to this effect to the House of Commons on 

November 29, 1985.  This statement is still referred to when cases of judicial review are brought 

before the court in the UK.  The Home Secretary=s statement in 1985 was as follows: 

AFor many years it has been the practice for the Home Secretary, in exceptional 

circumstances, to authorise on application ex gratia payments from public funds to 

persons who have been detained in custody as a result of a wrongful conviction... 

                                                           
125

 Criminal Justice Act 1988 (c. 33), section 133. 

I remain prepared to pay compensation to people ... who have spent a period in 

custody following a wrongful conviction or charge, where I am satisfied that it has 

resulted from serious default on the part of a member of a police force or of some 

other public authority. 

 

There may be exceptional circumstances that justify compensation in cases outside 

these categories.  In particular, facts may emerge at trial, or on appeal within time, 

that completely exonerate the accused person.  I am prepared, in principle, to pay 

compensation to people who have spent a period of custody or have been imprisoned 

in cases such as this.  I will not, however, be prepared to pay compensation simply 

because at the trial or on appeal the prosecution was unable to sustain the burden  
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of proof beyond a reasonable doubt in relation to the specific charge that was 

brought.@126 

 

Review of Wrongful Convictions by the Criminal Cases Review Commission 

Another major development was the establishment of the Criminal Cases Review Commission127 

(ACCRC@), in 1997, by authority of the Criminal Appeal Act 1995, which took over responsibility for 

reviewing all applications for correction of miscarriages of justice either by way of wrongful 

conviction or wrongful sentence.128  The CCRC is designed to review all applications for correction 

of miscarriages of justice either by way of wrongful conviction or wrongful sentence.  In the year 

2000 the CCRC had 14 Commissioners and approximately 50 Case Review Managers.  Specific 

application forms have been prepared and there are annual reports which show the results of their 

efforts.  They are dealing with large numbers of applications.  For example, the CCRC Annual 

Report 2000-2001129 states that the accumulation of cases awaiting review had peaked in May 1999 

at 1,208 but was being reduced such that the cases awaiting review as of the last day of the Annual 

Report for review, which is March 31, 2001, showed 580 awaiting review. 

 

                                                           
126 Garner v. Secretary of State for the Home Department [1999] E.W.J. No. 1746 (England and 

Wales High Court of Justice, Royal Courts of Justice, London Vice-President (Lord Justice Rose) and Mr. Justice 
Richards) at para. 4. 

127 The Canadian Organization known as AIDWYC, which stands for the AAssociation in Defence for 

the Wrongly Convicted,@ through its director James Lockyer, has made submissions to the federal government of 
Canada for it to amend section 690 of the Criminal Code which describes free pardons.  AIDWYC is encouraging 
Canada to create a review panel similar to the CCRC in the UK.  AIDWYC is a public interest organization which is 
dedicated to the prevention and rectifying of wrongful convictions.  It was founded in 1993 in response to the 
wrongful conviction of Guy Paul Morin.  A volunteer non-profit association was created with two broad objectives: 
first, to reduce the likelihood of future miscarriages of justice and, second, to review and, where warranted, attempt 
to overturn wrongful convictions.  The address of AIDWYC is 85 King Street East, Suite 318, 3rd floor, Toronto, ON 
  M5C 1G3. 

128
 www.ccrc.gov.uk, Management Statement of the Home Secretary. 

129 www.ccrc.gov.uk/report/report.html at p. 2 of 2. 
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The process usually commences by way of the CCRC overturning a conviction.  The wrongfully  

convicted then applies to the Home Secretary for compensation.  The Home Secretary=s role is to  

respond to the application for compensation.  A written decision is sent to the applicant either 

refusing his request, or setting out the award that has been decided on.  Since the duties of the Home 

Secretary are pursuant to legislation, namely the Criminal Justice Act 1988, the Home Secretary=s 

conclusion is open to judicial review.  The general principle of judicial review requires the applicant  

to demonstrate that compensation is either available under the general description in section 133130, 

or the Home Secretary=s Statement to the House of Commons in 1985.131   

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
130

 supra note 125, s. 133. 

131
 Garner v. Secretary of State for the Home Department [1999] E.W.J. No. 1746 (England and 

Wales High Court of Justice, Royal Courts of Justice, London Vice-President (Lord Justice Rose) and Mr. Justice 
Richards) at para. 4. 
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Judicial Review of the Home Secretary====s Decisions 

In 1993 the High Court of Justice, in Bateman v. Secretary of State for the Home Department,132  

was looking at the question as to whether the Home Secretary measured up to his duty to act fairly  

in applying the applicable policies for which the Home Secretary is to be governed.  The Home 

Secretary stated his policy in a letter responding to one of the claimants: 

A...The Home Secretary remains prepared to make a ex-gratia payment of 

compensation to a person who has spent a period in custody following a wrongful 

conviction or charge, where he is satisfied that it (the wrongful conviction) has 

resulted from serious default on the part of the police or some other public authority, 

or where there may be exceptional circumstances, such as the emergence of facts 

which completely exonerate the accused person.  I should explain that a trial judge is 

not a public authority for the purpose of the statement.  Mr. Bateman=s case has been 

carefully examined but there is no evidence of serious public default nor are there 

other exceptional circumstances that would meet the criteria for the making of an ex-

gratia payment.@133 
 
 
Bateman=s allegations related to his conviction and sentence of six years imprisonment for his 

handling of stolen of building society cheques.  The Crown proceeded and in the trial but did not 

always call witnesses but instead relied on the Affidavits of witnesses.  The Affidavits were read in 

at trial rather than the witnesses being called.  It was Bateman=s position before the Appellate Court 

that the trial judge erred in allowing this evidence to be admissible against him.  Bateman spent three 

and a half years in prison before the Appeal Court quashed the convictions. 

 

Bateman put in his request for compensation to the Home Secretary -- but he received a negative 

response.  Bateman sought judicial review of the Home Secretary=s decision.  In making his ruling 

                                                           
132

 Bateman v. Secretary of State for the Home Department [1993] E.W.J. No. 2758, England and 

Wales High Court of Justice, Queen=s Bench Division (Divisional Court), Lord Justice Leggatt and Mr. Justice 
McCullough. 

133
 Ibid, para. 4. 
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Lord Justice Legatt found that the Home Secretary did not make a reviewable error in his statement 

to Bateman that the judge was not a Apublic authority@for which compensation may be granted if 

there has been a serious default on their part.  Legatt J. stated as follows: 

AThe question is whether his announcement of the policy in the House of Commons in 

1985 and the subsequent implementation of it have given rise to a legitimate 

expectation to which in the cases now before the Court the Home Secretary did not 

measure up because he was in breach of his duty to act fairly in applying that policy. 

 In my judgment the Home Secretary was entitled to decide that neither wrongful 

admission of evidence nor incorrect drafting of a byelaw (sic) constitutes serious 

default on the part of a public authority such as his predecessor must have been 

taken to have in mind in promising to pay compensation for particular kinds of 

miscarriage of justice.@134 
 

The reference to the improper drafting of a by-law was because there was a companion case in which 

the issue was whether there should be compensation to a person convicted of breaching a by-law 

which had been improperly drafted.  The UK Divisional Court ruled against both applicants  

such that they did not qualify for any compensation.  The Divisional Court did not find that there was 

a reviewable error in rejecting the claim of the applicant=s. 

 

Judicial Conduct May Even Allow for Compensation 

The UK Divisional Court reversed its thinking on the topic of judicial conduct being a ground for 

compensation.  In Garner v. Secretary of State for the Home Department135 the Divisional Court 

heard applications for judicial review on behalf of five separate applicants in different matters.  Lord 

Justice Rose reviewed the Home Secretary=s statement in 1985 and section 133 of the Criminal 

Justice Act 1988.136  The applicants argument was that the Home Secretary was unlawfully fettering 

                                                           
134 Ibid, para. 24. 

135
 supra note 131. 

136 Ibid, paras. 2 and 4. 
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his general discretion in relation to exceptional circumstances by demonstrating an unwillingness to 

ever award compensation in relation to judicial conduct.  Another applicant alleged that the 

conviction was a bizarre decision which was only made as a result of taking into account the 

irrelevant and prejudicial police report without making any inquiry about the conduct of the police 

investigation.137 

                                                           
137 Ibid, para. 22. 

 

Lord Justice Rose concluded, by reviewing the letters of the Home Secretary to the applicants 

denying their claims for compensation, that the Home Secretary had not given proper consideration 

to the judicial conduct.  In so doing Lord Justice Rose stated: 
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A...the respondent has not given any consideration to whether judicial conduct can be 

of such quality as to give rise to exceptional circumstances within the second limb of 

the Statement.  The respondent has, it seems to us, invariably proceeded on the basis 

that a judge is not a public authority within the first limb.  That approach is correct 

as far as it goes.  But in failing further to consider in each case whether judicial 

misconduct was so gross as to give rise to exceptional circumstances, the respondent 

has improperly fettered the exercise of his discretion.  It will, no doubt, be a very 

rare case indeed where judicial misconduct has caused a period to be spent in 

custody and where the misconduct is of the exceptional nature which the second limb 

of the Statement requires....But, as it seems to us, such an evaluative judgment should 

be made by the respondent in each case where judicial misconduct is alleged and 

relied on by an applicant for compensation.@138 
 

In Garner the court ruled in favour of each of the applicants such that the Home Secretary=s decision 

should be quashed and each case was remitted for further consideration. 

 

Specific Directions to the Home Secretary for Review 

The Divisional Court has gone so far as to give specific directions to the Home Secretary as to what 

considerations should be made by the Home Secretary in his review.  In Carter, who was one of the 

applicants in the Garner judicial review, the Divisional Court directed the Home Secretary to do the 

following: 

A(i) consider representations on the applicant=s behalf in relation to the police report  

 

(ii) thereafter make further enquiries of the prosecuting authorities as to why the 

social services= file was not sought and inspected earlier and 

 

                                                           
138 Ibid, para. 34. 
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(iii) reconsider his decision in the light of these enquiries.@139 

                                                           
139 Ibid, para. 43. 

 

Thus the judicial review courts are requiring the Home Secretary to review various possibilities to 

determine whether the applicant was wrongly convicted and deserving of compensation.  This  

includes reviewing the case for judicial misconduct.  The Divisional Court is also requiring the 

Home Secretary to give reasons for denials or else risk being instructed to reconsider the decisions.   

 

Minister of Justice Responses to Requests for Compensation in Canada 

An example of what occurs in Canada when a wrongly convicted asks for compensation is described 

below.  There is no application to complete.  Counsel writes a letter to the Federal Minister of Justice 

and the Attorney General of the Province.  Below is the Federal Minister of Justice=s response to 

McTaggart=s request for compensation pursuant to the F/P Guidelines: 

ADespite the many safeguards in Canada=s criminal justice system, an innocent 

person may be wrongfully convicted and imprisoned.  In recognition of this fact, and 

in an effort to fill an acknowledged gap in our justice system, the federal and 

provincial attorneys general and ministers of justice have agreed that, in appropriate 

cases, compensation should be awarded in order to relieve the consequences of 

wrongful conviction and imprisonment.  Guidelines in respect of such compensation 

were adopted in March of 1988 by the ministers. 

 

To be eligible for compensation under the established guidelines, however, an 

individual must have been convicted and imprisoned, all available appeal remedies 

must have been exhausted without success by the person concerned, and a new or 

newly-discovered fact must have emerged tending to show that there had been a 

miscarriage of justice. 
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The regime does not envisage compensation to persons who are found not guilty at 

trial, or who are convicted in the normal course of justice, and have had their 

convictions overturned on appeal.  Having said this, the matter of compensation for 

wrongful conviction and imprisonment resulting from Criminal Code prosecutions 

falls within the responsibilities of the provincial attorneys general.  In this regard, I 

expect that Ms. Boyd* is in a better position to respond in regard to your client.@140 

 

The response from the Attorney General of Ontario to McTaggart=s request was as follows: 

AMr. Marshall, General Counsel in the Crown Law Office - Civil, is handling this 

matter and I have forwarded your letter to him. 
 

I suggest that you may wish to discuss the matter with Mr. Marshall as I will be 

guided by his advice.@141 
 
Mr. Marshall=s response on the question of compensation for McTaggart was as follows: 

AThe Honourable Pierre Blais, Minister of Justice for Canada, under date of August 

25, 1993, advised that your client did not qualify under the guidelines. 

 

In light of the Minister of Justice=s response, I am not sure exactly what you expect in 

response to your letter of April 14, 1994. 

 

You make the assertion that Mr. McTaggart Adeserves@ compensation.  I presume you 

go further and assert that he is entitled to compensation? 

 

 

 

 

                                                           
140 Unpublished letter from the Honourable Pierre Blais, Minister of Justice and Attorney General of 

Canada to Mr. John I. Laskin, dated August 24, 1993. 
 

*  Ms. Boyd was the Attorney General of Ontario, the Honourable Marion Boyd. 

141
 Unpublished letter from Marion Boyd, Attorney General, Minister Responsible for Women=s 

Issues, to Haig DeRusha, Esq., dated May 17, 1994. 
 
It should be noted that the history was that Mr. Laskin wrote to The Honourable Pierre Blais requesting 
compensation in a letter dated April 13, 1993.  A follow up letter was sent on May 10, 1993, by Mr. Laskin=s law 
firm requesting a response.  The Minister of Justice, Pierre Blais, replied in a letter dated August 25, 1993.  A follow 
up letter was sent by Mr. Laskin to Mr. George Thompson, Deputy Attorney General for the Province of Ontario on 
August 25, 1993, asking for a response from the Attorney General of Ontario.  No response was forthcoming and H. 
DeRusha, who became counsel for McTaggart when Mr. Laskin was appointed to the Court of Appeal, wrote again 
to both the Minster of Justice of Canada and the Attorney General of Ontario in correspondence dated April 14, 
1994.  The letter of Marion Boyd dated May 17, 1994, was her first response to the request for compensation.   
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In my opinion, there was ample basis for the prosecution of Mr. McTaggart and the 

various causes of action raised against the various defendants in this case must 

necessarily fail.@142 

 
The correspondence regarding McTaggart=s request shows that the Federal Minister of Justice 

deferred to the Attorney General of Ontario.   The Attorney General of Ontario deferred to counsel in 

the civil proceeding.  Counsel in the civil proceeding claimed that the Federal Minister of Justice had 

already answered the question.  No one looked at McTaggart=s circumstances nor gave reasons for  

denying his claim.  This type of response is totally unsatisfactory to a claimant.  

                                                           
142 Unpublished letter from Thomas C. Marshall, Q.C., General Counsel, Ministry of the Attorney 

General, Crown Law Office - Civil, to Haig DeRusha, Esq., dated May 3, 1994. 
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Civil Proceedings for Malicious Prosecution in the UK 

Complainants are able to proceed with civil actions in the UK.  In 1997 the UK Court of Appeal 

dealt with two companion reviews of cases in which there had been various damages awarded by the 

trial courts to compensate people who had been wrongly convicted.143  The Court of Appeal brought 

these appeals together so that it could consider guidelines for assessments of juries of categories of 

awards, including specific reference to compensatory, aggravated and exemplary damages for false 

imprisonment and malicious prosecution. 

 

The Hsu Case 

The facts in the case of Hsu involved a female lodger at his home that complained that Hsu was 

wrongfully preventing her from collecting her belongings from the home.  Officers went to the house 

and demanded entry but this was refused by Hsu.  Subsequently three officers forced their way into 

the house and when Hsu tried to stop them he was arrested forcefully.  He was punched, struck in the 

face, kicked and racially abused.  He was arrested and placed in a police cell for one and a quarter 

hours.  The jury had rejected the police version of justification for the arrest.  The jury found that the 

officers had altered their notebooks to support their evidence.  Hsu had sustained cuts and bruises 

and a stiff neck.  He had a predisposition to depression and was socially and culturerly isolated and 

three and a half years after the incident he was still suffering some symptoms of post-traumatic  

 

                                                           
143 Thompson v. Commissioner of Police of the Metropolis and Hsu v. Commissioner of Police of the 

Metropolis [1997] 3 W.L.R. 403 (C.A.). 
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distress disorder.  The jury had awarded him Pounds 220,000, of which Pounds 20,000 were 

compensatory, including aggravated damages, and Pounds 200,000 exemplary damages.144 

 

                                                           
144 Ibid, 406 and 407. 

Lord Woolf M.R., writing for the court in a per curiam decision, reduced the total damages awarded 

to Hsu to Pounds 35,000.  The court maintained the award of Pounds 20,000 as compensation,  
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including aggravated damages, but reduced the exemplary damages from the jury award of Pounds 

200,000 to Pounds 15,000.145 

 

The Thompson Case 

With respect to the Thompson case, Ms. Thompson was lawfully arrested on September 28, 1991, in 

connection with a drinking driving offence.  Ultimately she plead guilty to the offence.  She would 

have been released in the normal way on bail at about 7:00 a.m. but instead she was granted bail by 

the Magistrate=s Court at 9:18 a.m.  The problem was that when the police decided to place her in a 

cell they used considerable and unnecessary force.  Four or five officers were involved, her hair was 

pulled and she was injured in her back and hands.  The police alleged that they were using force only 

when she refused to be searched and it was for that reason that she was charged with assault causing 

bodily harm for allegedly biting the finger of one of the officers.  She was acquitted of the  

assault charge.  In so doing the jury did not accept the evidence of the inspectors and must have 

concluded that they were testifying falsely. 

 

Thompson had suffered as a result of the wrongful actions of the police, which included  

embarrassment at having been taken to the Magistrate=s Court in handcuffs.  She was also deprived  

of her liberty during the criminal trial.  The jury awarded Pounds 1,500 as compensatory, including 

aggravated damages and Pounds 50,000 as exemplary damages.146 

 

 

                                                           
145

 Ibid, 419 and 420. 

146 Ibid, 406, 407 and 408. 
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Lord Woolf M.R., speaking for the court, dismissed the appeal brought by the defendants, who were 

attempting to reduce the award.  The Court of Appeal confirmed that her award should remain at 

Pounds 51,500.  However the court altered the reasons for the award stating that the award of Pounds 

1,500 as compensatory was not sufficient and increased this to Pounds 10,000.  They also awarded 

aggravated damages of Pounds 10,000 and exemplary Pounds 25,000.  Although this figure would 

have added up to Pounds 45,000, the court allowed the figure to remain as awarded by the jury at 

Pounds 51,500.147 

 

The Court of Appeal Tells Trial Judges the Instructions that Should be Given to Juries 

In reviewing the awards in Hsu and Thompson the Court of Appeal gave instructions to the trial 

judges as to what should be said to the juries.  Below is a synopsis of the Court of Appeal 

instructions: 

1. The only remedy available to the jury is monetary damages.  These should be in an 
amount intended to compensate the plaintiff for any injury or damage suffered and 
are not intended to punish the defendant, save in exceptional situations. 

 
2. Basic damages will depend on the circumstances and the degree of harm suffered by 

the plaintiff.  But they should be provided with an appropriate bracket to use as a 
starting point. 

 
3. The trial judge should suggest a correct starting point for basic damages for the actual 

loss of liberty or for the wrongful prosecution and should give an approximately  
ceiling figure based on the judge=s experience and on the awards on other cases.  
However they should be told that it is for them to decide the actual figure. 

 
4. In a straightforward case of wrongful arrest and imprisonment the starting point is 

likely to be about Pounds 500 for the first hour.  After the first hour an additional 
sum is to be awarded but on a reducing scale so as to keep the damages proportionate 
with those payable in personal injury cases.  Also the plaintiff is entitled to have a 

                                                           
147 Ibid, 419 and 420. 
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higher rate of compensation for the initial shock of being arrested.  As an example a 
plaintiff who has been wrongly kept in custody for 24 hours should be regarded as  
entitled to an award of Pounds 3,000.  For subsequent days the daily rate will be a 
progressively reducing scale. 
 

5. In the case of malicious prosecution the figure should start at Pounds 2,000 and for 
prosecution continuing for as long as two years, going to trial, an award of about 
Pounds 10,000 could be appropriate.  If a malicious prosecution results in a  
conviction which is only set aside on an appeal this will justify a larger award. 

 
6. If the case is one in which aggravated damages are claimed and could be 

appropriately awarded the nature of aggravated damages should be explained.  If a 
basis award would not be sufficient compensation aggravating features can be 
considered, including: 

 
a.  Humiliating circumstances at the time of the arrest; 
b.  Any conduct of those responsible for the arrest; 
c.  The prosecution which shows that they behaved in a high handed, insulting, 

malicious or oppressive manner either in relation to the arrest or in 
conducting the prosecution;   or 

d.  The way the litigation and trial were conducted. 
 

7. The jury should be told that they should make a separate award for each category.   
 

8. Where it is appropriate to award aggravated damages the figure is unlikely to be less 
than Pounds 1,000 but it would not be expected that the aggravated damages to be as 
much as twice the basic damages, except where, on the particulars facts, the basic 
damages are modest.   

 
9. It should be strongly emphasised to the jury that the total figure for basic and 

aggravated damages should not exceed what they consider is fair compensation for 
the injury.  It should be explained that if aggravated damages are awarded such  
damages, thought compensatory and not intended as punishment, will in fact contain 
a penal element as far as the defendant is concerned. 

 
10. In a case where exemplary damages are claimed and the judge considers that there is 

evidence to support such a claim, it is possible to award damages to punish the 
defendant where there has been conduct, including oppressive or arbitrary behaviour, 
by police officers which deserves the exceptional remedy of exemplary damages. 

 
11. If awarding exemplary damages the jury should have the following explained: 

 
a.  If aggravated damages have already been provided this is compensation to the 

plaintiff for the injuries suffered and will be a measure of punishment from 
the defendant=s point of view; 
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b.  Exemplary damages should be awarded only if the compensation awarded by 
way of basic and aggravated damages is in the circumstances an adequate 
punishment for the defendants; 

 
c.  An award of exemplary damages is in effect a windfall for the plaintiff; 

 
d.  Where damages will be payable out of police funds, the sum awarded may 

not be available to be expended by the police in a way which would benefit 
the public (as opposed to when insurers are paying the claim); 

 
e.  The sum awarded should be sufficient to mark the jury=s disapproval of the 

oppressive or arbitrary behaviour but should not be more than is required for 
the purpose. 

 
12. Where exemplary damages are appropriate they are unlikely to be less than Pounds 

5,000 and the figure of Pounds 50,000 should be regarded as the absolute maximum, 
involving directly officers of at least the rank of Superintendent. 

 
13. In an appropriate case the jury should be told that even though the plaintiff succeeds 

on liability any improper conduct of which they find him guilty can reduce or even 
eliminate any award of aggravated or exemplary damages if the jury considered that 
this conduct caused or contributed to the behaviour complained of. 

 
14. The above figures will require adjustment in the future for inflation. 

 
15. The disciplinary procedures available against police officers should only be 

considered where there is clear evidence that such proceedings are intended to be 
taken in the event of liability being established and that there is at least a strong 
possibility of the proceedings succeeding. 

 
16. It is not necessary the plaintiff cooperate with the complaints procedure against 

police and this should not reduce the amounts awarded to the plaintiff. 
 

17. Where a false defence is persisted in by the police defendants this can justify an 
increase in the aggravated or exemplary damages. 

 
18. If a malicious prosecution results in the conviction which is only set aside on appeal 

this would justify a larger award.148 
 

 
 

 

                                                           
148

 This is a condensed and paraphrased conclusion of the ruling, Ibid, 415-419. 
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Following the above instructions Lord Woolf M.R. also stated that in many cases it will be 

convenient for the jury=s verdict on liability to be taken before they receive directions as to 

quantum.149 

 

                                                           
149 Ibid, 419. 

In the UK a claimant may apply to the Home Secretary who has staff to assist in the review of the 

applications.  If the applicant is denied an award, or is dissatisfied with the amount of the award, the 

applicant can apply for judicial review to see if the court will give further instructions to the Home 

Secretary to reconsider the conviction. 

 

The claimant has another option which is to sue civilly.  However a claimant will be able to assess 

the anticipated result at trial because the Court of Appeal has set out specific instructions to the trial 

judges.  These instructions should provide guidelines for parties to negotiate by to see if a settlement 

can be reached. 

 

 

10. CONCLUSIONS BBBB IMPROVING THE COMPENSATION PROCESS IN 

CANADA 

 

By becoming a signatory to the International Covenant Canada has acknowledged that it will 

compensate wrongly convicted persons.  However the F/P Guidelines, which have been created by 
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the Federal Government and the Ministers of Justice of the Provinces, restricts those who qualify and 

limits the quantum of the awards that may be granted. 

 

In an attempt to compare and contrast the various awards through the different processes in Canada a 

chart has been prepared.  The criteria used is how long the wrongly convicted person spent in jail.  

This criteria is used because the Covenant refers to compensating a person who has Asuffered 

punishment as a result of such conviction.@ 

 

The chart shows that there is no structure or predictability based on time incarcerated as to what 

award will be given to the wrongly convicted. 

 
Claimant 

 
Method of 
Compensation 

 
Province 

 
Total 
Award 
(includes 
interest and 
legal costs) 

 
Time 
Incarcerated 

 
Approximate 
Amount per 
Year 

 
Norris 

 
F/P Guidelines 

 
Ontario 

 
$500,000 

 
9 months 

 
$666,000 

 
Marshall, Jr. 

 
Order in 
Council 

 
Nova 
Scotia 

 
$1,500,000 

 
11 years 

 
$136,000 

 
Morin 

 
Order in 
Council 

 
Ontario 

 
$1,400,000 

 
18 months 

 
$933,000 

 
McTaggart 

 
Civil Action 

 
Ontario 

 
$675,630 

 
20 months 

 
$405,378 

 
Milgaard 

 
Order in 
Council 

 
Saskatch-
ewan 

 
$10,000,000 

 
23 years 

 
$435,000 

 
Sophonow 

 
Order in 
Council 

 
Manitoba 

 
$2,600,000 

 
4 years 

 
$650,000 

 
Proulx 

 
Civil Action 

 
Quebec 

 
$1,179,000 

 
2 months 

 
$7,074,000 

 
Oniel 

 
Civil Action 

 
Ontario 

 
$75,000 

 
Arrest & 
released 

 
$75,000 

 
Nelles 

 
Civil Action 

 
Ontario 

 
$60,000 
plus legal 

 
Arrest & 

 
Incalculable 



 
 

 

98 

(settlement) fees released 
 
Kaglik150 

 
Settlement with 
Federal 
Government 

 
Northwest 
Territories 
(this is a 
territory and 
not a 
province) 

 
$1,100,000 

 
4.3 years 

 
$255,000 

 

                                                           
150 Herman Kaglik was compensated quietly and without fanfare by the federal government of 

Canada.  This would not have occurred pursuant to the F/P Guidelines as the Northwest Territories is not a province. 
 This case only became known to the public after the Ottawa Citizen reporters reviewed the federal budget and 
discovered a significant payment to Mr. Kaglik and followed up on it.  Mr. Kaglik was convicted in 1992 of raping 
his 37-year niece.  He was exonerated by DNA evidence. 
 

Janice Tibbetts, A$1.1M Award for False Conviction: Alberta Man Jailed for Rape He Did Not Commit@ 
(December 19, 2001), http://fact.on.ca/news0112/oc011219.htm 

There are of course other individual factors in each case but those cannot be easily compared.  There 

is no guidelines or headings available through either legislation nor through judicial rulings in the 

civil matters to allow a wrongly convicted person to predict what award he or she may receive 

through the various processes of compensation.  There have been very few successful civil actions 

for damages for malicious prosecution or other violations of the plaintiff=s rights.  The major reason 

for this is because the defendants have vigorously defended the claims and have been successful in 
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having most claims struck on pre-trial motions and thus very few get to trial.  Those cases that do get 

to trial have a difficult evidenciary burden as there is a requirement to show fault on the part of the 

Crown or police.  

 

In the United States compensation is rarely awarded.  This may be because the stakes are much 

higher in the United States.  There are many convicts on death row.  The public interest groups and 

lawyers may be focussing on the capital cases where what is at stake is the life of the wrongly 

convicted.  Once a wrongly convicted is removed from death row it may be that their attention is 

focussed on the next capital case.  Compensation does not seem to be getting a high priority in the 

United States.   When wrongly convicted persons, like Pitts and Lee in Florida, receive compensation 

it takes a long time coming and is not a significant amount in comparison to what they have suffered. 

It took 21 years for Pitts and Lee  to be compensated.  They each received US$500,000 for the nine 

years that they spent on death row.  Zimmerman, in New York State, was out of jail 20 years before 

he was  compensated.  He  received $1.1 million dollars as his award having spent 24 years in prison. 

 

The United Kingdom has a more sophisticated approach to deal with claims for compensation.  The 

Home Secretary has staff to receive and review the applications.  If the claim is denied by the Home 

Secretary the claimant can seek judicial review of the Home Secretary=s decision.  A claimant may 

also pursue damages in a civil action.  The Court of Appeal in the UK has set out Guidelines as to 

the amount of damages which may be claimed for various torts.  These Guidelines set benchmarks so 

that there is an element of predictability when an action is commenced.  Predictability should assist 

the litigants in settlement discussions so  that the proceeding need not be taken to trial to be resolved. 
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There is a need for change in Canada.  The following are the authors recommendations: 

1. The Federal Government should pass legislation which would reflect the wording of 
the Covenant.  This would be similar to the legislation passed in the UK.  

 
2. A Criminal Conviction Review Commission (ACCRC@) should be established in 

Canada similar to what is in the UK.  This would allow for the determination of 
whom has been wrongly convicted.  The CCRC should comment on whether the 
individual whom they have determined has been wrongly convicted should also 
qualify for compensation. 

 
3. A Board should be established which could be entitled Imprisonment Compensation  

Board151 as suggested by Professor Kaiser.  This Board would perform a similar role 
as that of the Home Secretary in the UK.  Applicants for compensation could be 
either referred by the CCRC or they could apply directly.  The Board should be 
comprised of a variety of members from different backgrounds so that there is a 
balanced view as to whom qualifies for compensation.   

 
4. The Imprisonment Compensation Board should operate pursuant to Guidelines which 

replace the F/P Guidelines.  There should be a Ano-fault scheme@ established to make 
it clear that there does not need to be evidence of someone having committed a fault 
before the claimant qualifies.  There should be a built in appeal process and if the 
claimant is denied at first instance, and by the appeal process, judicial review could 
occur to determine whether the Board is following the directives in the Guidelines, 

                                                           
151

 supra note 3, 143 
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the enabling legislation and the Covenant.152 
 

                                                           
152 Although the author says that judicial review would be available if the recommendations were 

implemented, the author is of the view that judicial review would be available in the current situation if it can be 
demonstrated that the federal and provincial governments are not following the principles of the Covenant or not 
providing the claimant with the fundamental principles of justice.  This would include a thorough consideration of a 
claimant=s application and detailed reasons if the claim is denied.  The federal and provincial governments, by 
implementing the F/P Guidelines, and making the various awards and statements in their respective legislatures have 
adopted practices that would allow the judicial review process to apply. 
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5. The Guidelines should set out a schedule of quantum of compensation.  This would 
allow claimants to have an understanding of what compensation they could anticipate 
in their individual situation.  Predictability would allow both parties to work towards 
an efficient and inexpensive process of resolution by agreement. 

 
6. The wording used in the Guidelines for the Board should be more inclusive.  The 

word Awrongly@ should be removed and the word Aerroneously convicted@ substituted 
to reflect a scheme that does not require fault to be established before the 
complainant qualifies for compensation. 

 
 
As more and more erroneous conviction cases come forward, and the public becomes more aware of 

the fallibility of our criminal justice system, it will become even more essential that those who are 

erroneously convicted are fairly and properly compensated. Let us treat those who are erroneously 

convicted as compassionately as we treat other victims of crime.  Erroneously convicted persons are 

also innocent victims.  They deserve efficient and fair compensation for the suffering that our justice 

system has inflicted on them.  Let us create a AMade in Canada@ compensation process that works. 
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 APPENDIX 1 

 
 

Appendix 4  Federal/Provincial Guidelines on Compensation for Wrongfully 
Convicted and Imprisoned Persons 

 
The following guidelines include a rationale for compensation and criteria for both eligibility and 
quantum of compensation.  Such guidelines form the basis of a national standard to be applied in 
instances in which the question of compensation arises. 
 

A.  Rationale 
 
Despite the many safeguards in Canada=s criminal justice system, innocent persons are occasionally 
convicted and imprisoned.  Recently three cases (Marshall, Truscott, and Fox) have focussed public 
attention on the issue of compensation for those persons that have been wrongfully convicted and 
imprisoned.  In appropriate case, compensation should be awarded in an effort to relieve the 
consequences of wrongful conviction and imprisonment. 
 

B.  Guidelines for eligibility to apply for compensation 
 
The following are prerequisites for eligibility for compensation: 
 
1. The wrongful conviction must have resulted in imprisonment, all or part of which has been 

served. 
 
2. Compensation should only be available to the actual person who has been wrongfully 

convicted and imprisoned. 
 
3. Compensation should only be available to an individual who has been wrongfully convicted 

and imprisoned as a result of a Criminal Code or other federal penal offence. 
 
4. As a condition precedent to compensation, there must be a free pardon granted under Section 

683(2) [now 749(2)] of the Criminal Code or a verdict of acquittal entered by an Appellate 
Court pursuant to a referral made by the Minister of Justice under Section 617(b) [now 
690(b)]. 

 
5. Eligibility for compensation would only arise when Sections 617 and 683 [now 690 and 749] 

were exercised in circumstances where all available appeal remedies have been exhausted 
and where a new or newly discovered fact has emerged, tending to show that there has been a 
miscarriage of justice. 

 
As compensation should only be granted to those persons who did not commit the crime for 
which they were convicted (as opposed to persons who are found not guilty), a further criteria 
would require: 
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(a)  If a pardon is granted under Section 683 [now 749], a statement on the face of the 
pardon based on an investigation, that the individual did not commit the offence; or 

 
(b)  If a reference is made by the Minister of Justice under Section 617(b) [now 690(b)], a 

statement by the Appellate Court, in response to a question asked by the Minister of 
Justice pursuant to Section 617(c) [now 690(c)], to the effect that the person did not 
commit the offence. 

 
It should be noted that Sections 617 and 683 [now 690 and 749] may not be available in all 
cases in which an individual has been convicted of an offence which he did not commit, for 
example, where an individual had been granted an extension of time to appeal and a verdict 
of acquittal had been entered by an Appellate Court.  In such a case, a Provincial Attorney 
General could make a determination that the individual be eligible for compensation, based 
on an investigation which has determined that the individual did not commit the offence. 

 

C.  Procedure 
 

When an individual meets the eligibility criteria, the Provincial or Federal Minister 
responsible for criminal justice will undertake to have appointed, either a judicial or 
administrative inquiry to examine the matter of compensation in accordance with the 
considerations set out below.  The Provincial or Federal Governments would undertake to act 
on the report submitted by the Commission of Inquiry. 

 

D.  Considerations for determining quantum 
 

The quantum of compensation shall be determined having regard to the following 
considerations: 

 
1.  Non-pecuniary Losses 

 
(a)  Loss of liberty and the physical and mental harshness and indignities of 

incarceration; 
 

(b)  Loss of reputation which would take into account a consideration of any 
previous criminal record; 

 
(c)  Loss or interruption of family or other personal relationships. 

 
Compensation for non-pecuniary losses should not exceed $100,000. 

 
2.  Pecuniary Losses 

 
(a)  Loss of livelihood, including loss of earnings, with adjustments for income 

tax and for benefits received while incarcerated; 
 

(b)  Loss of future earning abilities; 
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(c)  Loss of property or other consequential financial losses resulting form (sic) 
incarceration. 

 
 

In assessing the above mentioned amounts, the inquiring body must take into account 
the following factors: 

 
(a)  Blameworthy conduct or other acts on the part of the applicant which 

contributed to the wrongful conviction; 
 

(b)  Due diligence on the part of the claimant in pursuing his remedies. 
 

3.  Costs to the Applicant 
 

Reasonable cost incurred by the applicant in obtaining a pardon or verdict of acquittal 

should be included in the award for compensation. 
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 APPENDIX 2 

 
 
Appendix 3 Findings of the Marshall Inquiry 
 

Summary of Findings 
 
6. Introduction 
 

We find: 
 

that the criminal justice system failed Donald Marshall Jr. at virtually every turn from his 
arrest and conviction in 1971 up to - and even beyond - his acquittal by the Supreme Court of 
Nova Scotia (Appeal Division) in 1983. 

 
that his miscarriage of justice could have and should have been prevented if persons involved 
in the criminal justice system had carried our (sic) their duties in a professional and/or 
competent manner. 

 
that Marshall was not the author of his own misfortune. 

 
that the miscarriage of justice was real and not simply apparent. 

 
that the fact that Marshall was a Native was a factor in his wrongful conviction and 
imprisonment. 

 

1.2 The Incident 
 

We find: 
 

that Sandy Seale was not killed in the course of a robbery, attempted robbery, mugging or 
rolling. 

 
that Donald Marshall, Jr. told the truth about the events surrounding the stabbing when first 
interviewed by the Sydney City Police on the night of incident. 

 
that Seale and Marshall met by chance following the dance. 

 
that Ebsary and MacNeil initiated the contact with Marshall and Seale. 

 
that Ebsary, MacNeil, Marshall and Seale engaged in a conversation that lasted for several 
minutes. 

 
that the stabbing was the result of Ebsary=s violent and unpredictable character. 
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1.3 The Police Response 
 

We find: 
 

that the immediate police response to the stabbing was entirely inadequate, incompetent and 
unprofessional. 

 
that the subsequent MacIntyre investigation was inadequate, incompetent and unprofessional. 

 
that MacIntyre, without any evidence to support his conclusions and in the face of evidence 
to the contrary, had identified Marshall as the prime suspect by the morning of May 29, 1971 
and concluded that the incident occurred as the result of an argument. 

 
that the fact that Marshall was a Native was one of the reasons MacIntyre identified him as a 
prime suspect. 

 
that MacIntyre accepted evidence that supported his conclusions and rejected evidence that 
discounted that conclusion. 

 
that MacIntyre should not have ignored the statements given by George and Sandy MacNeil, 
which described two men fitting the descriptions given by Marshall in the park at the time of 
the incident. 

 
that MacIntyre failed to pursue efforts to locate the two men Marshall had described as being 
involved in Seale=s killing. 

 
that the Sydney City Police Department should have taken advantage of the investigative 
facilities and services available from the RCMP. 

 
that an autopsy should have been performed on Sandy Seale. 

 
that the information in John Pratico=s statement of June 4, 1971 resulted from suggestions 
MacIntyre made to Practico. 

 
that MacIntyre=s interview with Maynard Chant was conducted in an intimidating and 
unacceptable manner. 

 
that the information in Chant=s statement of June 4, 1971 concerning a dark-haired fellow in 
the bushes, an argument, and Marshall stabbing Seale, resulted from suggestions MacIntyre 
made to Chant. 

 
that Urquhart did not crumple up and throw away Patricia Harriss= partially completed 
statements. 
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that Harriss used information given to her by someone else in providing the first story she 
told police. 

 
that Urquhart, although a secondary player in the MacIntyre investigation, had a 
responsibility to speak out when the investigation was being conducted improperly. 
that Robert Patterson was found by Sydney City Police and questioned but no statement was 
taken. 

 
1.4  Trial Process 
 

We find: 
 

that the Crown prosecutor and the defence counsel in Donald Marshall, Jr.=s 1971 trial failed 
to discharge their obligations, resulting in Marshall=s wrongful conviction. 

 
that the Crown prosecutor, in view of the conflicting statements before him, should have 
interviewed all of the key witnesses separately prior to trial. 

 
that the Crown prosecutor should have disclosed the contents of prior inconsistent statements 
to the defence. 

 
that defence counsel failed to provide adequate professional representation in that they did 
not arrange for any independent investigation, interview Crown witnesses or seek disclosure 
of the Crown case. 

 
that defence counsel were aware of the existence of prior statements by Chant, Pratico and 
Harriss but did not request them. 

 
that the trial judge misinterpreted the Canada Evidence Act in refusing to permit a thorough 
examination of Practico=s comments outside the courtroom. 

 
that the cumulative effect of incorrect rulings by the trial judge denied Marshall a fair trial. 

 

1.5 1971 RCMP Review 
 

We find: 

 

that the Crown prosecutor in Sydney, Donald MacNeil, and the Attorney General=s office in 
Halifax failed to discharged their duties because they did not disclose the existence of 
important new evidence to counsel for Marshall in November 1971. 

 
that Robert Anderson, the Director (Criminal) in the Department of Attorney General should 
have instructed his Crown prosecutors to bring the evidence to the attention of Marshall=s 
counsel. 

 
that the RCMP review failed to uncover Donald Marshall, Jr.=s wrongful conviction because 
of Inspector E.A. Marshall=s incompetent investigation into Jimmy MacNeil=s allegations. 
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1.6 Appeal Process 
 

We find: 
 

that counsel for Donald Marshall, Jr. failed to put arguments before the Court of Appeal 
concerning fundamental errors of law during the trial, and that this failure represented a  
serious breach of the standard of professional conduct expected and required of defence 
counsel. 

 
that the Crown=s case should not have been handled by a junior lawyer in the Department. 

 
that Crown counsel should have raised the issue of the trial=s judge=s erroneous rulings when 
defence counsel failed to do so. 

 
that there should have been greater cooperation between local Crown prosecutors in Sydney 
and the lawyers handling the appeal in the Department of Attorney General in Halifax. 

 
that the Court of Appeal had a duty to review the complete trial record and ensure that all 
relevant issues were argued. 

 
that the errors by the trial judge were so fundamental that a new trial should have been the 
inevitable result of any appeal. 

 

1.7 The 1974 and 1975 Reviews 
 

We find: 
 

that Constable Gary Green acted properly in providing information regarding Donna Ebsary=s 
evidence to the Sydney City Police Department, and that he cannot be faulted for failing to 
investigate the matter further. 

 
that Urquhart was remiss in his duties when he failed to follow up on new evidence 
indicating that Donna Ebsary had seen her father with a blood-stained knife on the night of 
Seale=s murder. 

 
that the RCMP did conduct a file review of the Marshall case in 1975 and that while little is 
known about its purpose or results, it is clear that the Sydney City Police Department 
cooperated with the RCMP in the 1975 review. 

 

1.8 The 1982 Reinvestigation 
 

We find: 
 

that Staff Sergaent Wheaton and Corporal Carroll should have been more circumspect in 
questioning Marshall in Dorchester about what happened on the night of the murder. 

 
that Chief MacIntyre did not deliberately attempt to hide any documents from the RCMP 
investigators. 
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that the Department of Attorney General did not interfere with the RCMP investigation. 

 

 
1.10 Setting up the Reference 
 

We find: 
 

that it is regrettable that the Attorney General of Canada was influenced by Chief Justice 
MacKeigan=s views in his decision to hold the Reference under Section 617(b) [now Section 
690(b)] of the Criminal Code rather than Section 617(c) [now Section 690(c)]. 

 
that the decision to proceed under Section 617(b) precluded a complete examination of why 
the wrongful conviction occurred. 

 

1.11 Reference Decision 
 

We find: 
 

that the Court of Appeal made a serious and fundamental error when it concluded that 
Donald Marshall, Jr. was to blame for his wrongful conviction. 

 
that the Court selectively used the evidence before it - as well as information that had not 
been admitted in evidence - in order to reach its conclusions. 

 
that the Court took upon itself to Aconvict@ Marshall of a robbery with which he was never 
charged. 

 
that the Court was in error when it stated that Marshall Aadmittedly@ committed perjury. 

 
that the Court did not deal with the significant failure of the Crown to disclose evidence, 
including the conflicting statements by witnesses, to defence counsel. 

 
that the Court=s suggestion that Marshall=s Auntruthfulness...contributed in large measure to 
his conviction@ was not supported by any available evidence and was contrary to evidence 
before the Court. 

 
that the Court did not deal with the errors by the trial judge in limiting the cross-examination 
of Pratico. 

 
that Mr. Justice Leonard Pace should not have sat as a member of the panel hearing the 
Reference. 

 
that the Court=s decision amounted to a defence of the criminal justice system at Marshall=s 
expense, notwithstanding overwhelming evidence to the contrary. 
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that the Court=s gratuitous comments in the last pages of its decision created serious 
difficulties for Donald Marshall, Jr., both in terms of his ability to negotiate compensation 
for his wrongful conviction and also in terms of public acceptance of his acquittal. 

 

1.12 Donald Marshall, Jr. and the Attorney General====s Department 
 

We find: 
 

that Donald Marshall, Jr. was not treated properly by the Attorney General=s Department. 
 

that Gordon Coles should not have attempted to persuade Frank Edwards not to urge the 
Court of Appeal to acquit Marshall. 

 
that Edwards is to be commended for refusing to back down in his position in favour of 
arguing for the Court to acquit Marshall. 

 
that Edwards acted improperly in arguing before the Court of Appeal that the criminal justice 
system was not in any way responsible for Marshall=s wrongful conviction, a position he 
knew was not supported by the facts. 

 
that Coles failed to do any research before advising the Attorney General not to appoint a 
public inquiry into the Marshall case. 

 
that Coles= failure to take any positive action to determine why Marshall had been wrongfully 
convicted is inexcusable. 

 
that Coles and Martin Herschorn failed to review any of the relevant documents before 
refusing a Freedom of Information Act request for them from Marshall=s counsel. 

 
that Coles= unilateral correspondence with counsel to the Campbell Commission was 
improper. 

 
that Coles should have considered whether it was appropriate for the Province to approach 
the compensation process in the Marshall case simply with an eye to achieving the best 
possible financial deal for the Province. 

 
that the Court of Appeal=s gratuitous references to Marshall=s responsibility for his own 
conviction were a factor in determining the amount of compensation paid to him. 

 
that the compensation paid to Donald Marshall, Jr. was only for the period of time Marshall 
spent in jail. 
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 APPENDIX 3 

 
 
Appendix 5 Donald Marshall, Sr.   D.O.B. May 28, 1925 

Carol Marshall   D.O.B. September 15, 1929 
Lifetime Payments Guaranteed 10 years based on both lives 
Commencing August 15, 1990 
Funding $80,023.18 

 
 

Year Age Monthly Yearly Cumulative 
 
Starting $600.99 a month indexed at 3.000% 

1 60 600.99 7,211.88 7,211.88 

2 61 619.02 7,428.24 14,640.12 

3 62 637.59 7,651.08 22,291.20 

4 63 656.72 7,880.64 30,171.84 

5 64 676.42 8,117.04 38,288.88 

     

6 65 696.71 8,360.52 46,649.40 

7 66 717.61 8,611.32 55,260.72 

8 67 739.14 8,869.68 64,130.40 

9 68 761.32 9,135.84 73,266.24 

10 69 784.16 9,409.92 82.676.16 
 
*** minimum Guarantee*** 

11 70 807.68 9,692.16 92,368.32 

12 71 831.91 9,982.92 102,351.24 

13 72 856.87 10,282.44 112,633.68 

14 73 882.57 10,590.84 123,224.52 

15 74 909.05 10,908.60 134,133.12 

     

16 75 936.32 11,235.84 145,368.96 

17 76 964.41 11,572.92 156,941.88 

18 77 993.34 11,920.08 168,861.96 

19 78 1,023.15 12,277.80 181,139.76 

20 79 1,053.84 12,646.08 193,785.84 

     

21 80 1,085.45 13,025.40 206,811.24 

22 81 1,118.02 13,416.24 220,227.48 

23 82 1,151.56 13,818.72 234,046.20 

24 83 1,186.11 14,233.32 248,279.52 

25 84 1,221.69 14,660.28 262,939.80 
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Year 

 
Age 

 
Monthly 

 
Yearly 

 
Cumulative 

26 85 1,258.34 15,100.08 278,039.88 

27 86 1,296.09 15,553.08 293,592.96 

28 87 1,334.97 16,019.64 309,612.60 

29 88 1,375.02 16,500.24 326,112.84 

30 89 1,416.27 16,995.24 343,108.08 

31 90 1,458.76 17,505.12 360,613.20 

 
 

 

and thereafter for as long as either Donald or Caroline Marshall shall remain alive. 
 
 
 
 

Appendix 6 Donald Marshall, Jr. 
D.O.B. September 13, 1953 
Lifetime Payments Guaranteed 30 years 
Commencing August 15, 1990 
Funding $291,542.00 

 
 
Year 

 
Age 

 
Monthly 

 
Yearly 

 
Cumulative 

1 36 1,875.00 22,500.00 22,500.00 

2 37 1,931.25 23,175.00 45,675.00 

3 38 1,989.19 23,870.28 69,545.28 

4 39 2,048.86 24,586.32 94,131.60 

5 40 2,110.33 25,323.96 119,445.56 

     

6 41 2,173.64 26,083.68 145,539.24 

7 42 2,238.85 26,866.20 172,405.44 

8 43 2,306.01 27,672.12 200,077.56 

9 44 2,375.19 28,502.28 228,579.84 

10 45 2,446.45 29,357.40 257,939.24 

     

11 46 2,519.84 30,238.08 288,175.32 

12 47 2,595.44 31,145.28 319,320.60 

13 48 2,673.30 32,079.60 351,400.20 

14 49 2,753.50 33,042.00 384,442.20 

15 50 2,836.11 34,033.32 418,475.52 

     
16 51 2,921.19 35,054.28 453,529.80 

17 52 3,008.82 36,105.84 489,635.64 

18 53 3,099.09 37,189.08 526,824.72 

19 54 3,192.06 38,304.72 565,129.44 

20 55 3,287.82 39,453.84 604,583.28 
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Year 

 
Age 

 
Monthly 

 
Yearly 

 
Cumulative 

21 56 3,386.46 40,637.52 645,220.80 

22 47 3,488.05 41,856.60 687,077.40 

23 58 3,592.69 43,112.28 730.189.68 

24 59 3,700.47 44,405.64 774,595.32 

25 60 3,811.49 45,737.88 820.332.20 

     

26 61 3,925.83 47,109.96 867,443.16 

27 62 4,043.61 48,523.32 915,996.48 

28 63 4,164.92 49,979.04 965,945.52 

29 64 4,289.86 51,478.32 1,017,423.84 

30 65 4,418.56 53,022.72 1,070.446.56 

     

31 66 4,551.12 54,613.44 1,125,060.00 

32 67 4,687.65 56,251.80 1,181,311.80 

33 68 4,828.28 57,939.36 1,239,251.16 

34 69 4,973.13 59,677.56 1,298,928.72 

35 70 5,122.32 61,467.84 1,360,396.56 

     

36 71 5,275.99 63,311.88 1,423,708.44 

37 72 5,434.27 65,211.24 1,488,919.68 

38 73 5,597.30 67,167.60 1,556,087.28 

39 74 5,765.22 69,182.64 1,625,269.92 

40 75 5,938.18 71,258.16 1,696,528.08 

     

41 76 6,116.32 73,395.84 1,769,923.92 

42 77 6,299.81 75,597.72 1,845,521.64 

43 78 6,488.80 77,865.60 1,923,387.24 

44 79 6,683.47 80,201.64 2,003,588.88 

45 80 6,883.97 82,607.64 2,086,196.52 

     

46 81 7,090.49 85,085.88 2,171,282.40 

47 82 7,303.21 87,638.52 2,258,920.92 

48 83 7,522.30 90,267.60 2,349,188.52 

49 84 7,747.97 92,975.64 2,442,164.16 

50 85 7,980.41 95,764.92 2,537,929.08 

     

51 86 8,219.82 98,637.84 2,636,566.92 

52 87 8,466.42 101,597.04 2,738,163.96 

53 88 8,720.41 104,644.92 2,842,808.88 

54 89 8,982.02 107,784.24 2,950,593.12 

55 90 9,251.48 111,017.765 3,061,610.88 

 
 and thereafter for as long as Donald Marshall shall remain alive 
 LL.M.\02.02.07.appendix_3_marpayments.km 



 
 

 

115 

 APPENDIX 4 

 
 
Hurricane 
by Bob Dylan and Jacques Levy 
 
Pistol shots ring out in the barroom night 
Enter Patty Valentine from the upper hall. 
She sees the bartender in a pool of blood, 
Cries out, AMy God, they killed them all!@ 
Here comes the story of the Hurricane, 
The man the authorities came to blame  
For somethin= that he never done. 
Put in a prison cell, but one time he could-a been 
The champion of the world. 
 
Three bodies lyin= there does Patty see 
And another man named Bello, movin= around mysteriously. 
AI didn=t do it,@ he says, and he throws up his hands 
AI was only robbin= the register, I hope you understand. 
I saw them leavin=,@ he says, and he stops 
AOne of us had better call up the cops.@ 
And so Patty calls the cops 
And they arrive on the scene with their red lights flashin= 
In the hot New Jersey night. 
 
Meanwhile, far away in another part of town 
Rubin Carter and a couple of friends are drivin= around. 
Number one contender for the middleweight crown 
Had no idea what kinda shit was about to go down 
When a cop pulled him over to the side of the road 
Just like the time before and the time before that. 
In Paterson that=s just the way things go. 
If you=re black you might as well not show up on the street 
>Less you wanna draw the heat. 
 
Alfred Bello had a partner and he had a rap for the cops. 
Him and Arthur Dexter Bradley were just out prowlin= around 
He said, AI saw two men runnin= out, they looked like middleweights 
They jumped into a white car with out-of-state plates.@ 
 
Cop said, AWait a minute, boys, this one=s not dead@ 
So they took him to the infirmary 
And though this man could hardly see 
They told him that he could identify the guilty men. 
Four in the mornin= and they haul Rubin in, 
Take him to the hospital and they bring him upstairs. 
The wounded man looks up through his one dyin= eye 
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Says, AWha=d you bring him in here for?  He ain=t the guy!@ 
Yes, here=s the story of the Hurricane, 
The man the authorities came to blame 
For somethin= that he never done. 
Put in a prison cell, but one time he could-a been 
The champion of the world. 
 
Four months later, the ghettos are in flame, 
Rubin=s in South America, fightin= for his name 
While Arthur Dexter Bradley=s still in the robbery game 
And the cops are puttin= the screws to him, 
lookin= for somebody to blame. 
ARemember that murder that happened in a bar?@ 
ARemember you said you saw the getaway car?@ 
You think you=d like to play ball with the law?@ 
AThink it might-a been that fighter that you saw 
runnin= that night?@ 
ADon=t forget that you are white.@ 
 
Arthur Dexter Bradley said, AI=m really not sure.@ 
Cops said, AA poor boy like you could use a break 
We got you for the motel job and we=re talkin= to your friend Bello 
Now you don=t wanta have to go back to jail, be a nice fellow. 
You=ll be doin= society a favor. 
That sonofabitch is brave and gettin= braver. 
We want to put his ass in stir 
We want to pin this triple murder on him 
He ain=t no Gentleman Jim.@ 
 
Rubin could take a man out with just one punch 
But he never did like to talk about it all that much. 
It=s my work, he=d say, and I do it for pay 
And when it=s over I=d just as soon go on my way 
Up to some paradise 
Where the trout streams flow and the air is nice 
And ride a horse along a trail. 
But then they took him to the jailhouse 
Where they try to turn a man into a mouse. 
 
All of Rubin=s cards were marked in advance 
The trial was a pig-circus, he never had a chance. 
The judge made Rubin=s witnesses drunkards from the slums 
To the white folks who watched he was a revolutionary bum 
And to the black folks he was just a crazy nigger. 
No one doubted that he pulled the trigger. 
And though they could not produce the gun, 
The D.A. said he was the one who did the deed 
And the all-white jury agreed. 
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Rubin Carter was falsely tried. 
The crime was murder Aone,@ guess who testified? 
Bello and Bradley and they both baldly lied 
And the newspapers, they all went along for the ride. 
How can the life of such a man 
Be in the palm of some fool=s hand? 
To see him obviously framed 
Couldn=t help but make me feel ashamed to live in a land 
Where justice is a game. 
 
Now all the criminals in their coats and their ties 
Are free to drink martinis and watch the sun rise 
While Rubin sits like Buddha in a ten-foot cell 
An innocent man in a living hell. 
That=s the story of the Hurricane, 
But it won=t be over till they clear his name 
And give him back the time he=s done. 
Put in a prison cell, but one time he could-a been 
The champion of the world 
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